BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Evelyn Washington 					:
								:
	v.	:	C-2009-2096864
		:
Equitable Gas Company, LLC			:



INITIAL DECISION

Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On March 23, 2009, Evelyn Washington (Ms. Washington or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Equitable Gas Company, LLC (Equitable, the Company or Respondent) Ms. Washington alleges that Respondent has requested that she pay $4,000.00 to get her service turned on and requests that the Commission establish a payment arrangement for her.  Complaint ¶ 4(A); Complaint Attachment.  On April 14, 2009, Respondent filed an Answer addressing the material allegations of the Complaint.

An Initial Telephone Hearing Notice dated May 28, 2009, advised the parties that an initial telephonic hearing was scheduled for June 24, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code 
§ 56.174.

A Prehearing Order was issued advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of two proposed exhibits for possible use at the hearing. 

The telephone hearing convened as scheduled on Wednesday, June 24, 2009, at 10:00 a.m.[footnoteRef:1]  Evelyn Washington appeared pro se and testified on behalf of the Complaint.  Chad A. Cicconi, Esq., represented the Respondent which sponsored two exhibits and presented the testimony of Lynn Petrie, who is an account representative for Respondent assigned to review customer complaints.  During the hearing, Complainant requested and was granted additional time to review Respondent’s proposed exhibits.  On August 3, 2009, Complainant filed written objections to Equitable Exhibit 2 disputing the number of the Company-issued payment arrangements listed in that document.  In particular, she disputes “a $43.00 payment [arrangement]” that the Company alleged she had entered into in March of 2007.  On August 27, 2009, Equitable filed its written response to Ms. Washington’s objections clarifying that the payment arrangement Ms. Washington was disputing in Company Exhibit 2 required Complainant to make monthly payments consisting of “[regular] budget + $43 [towards arrearages].” In view of the parties’ direct testimonies at the hearing, Equitable’s proposed exhibits, Complainant’s objections and the Company’s answer to those objections, I find that Ms. Washington’s objections are without merit.  Equitable’s Exhibits 1 and 2 are admitted into the record.   [1:  The hearing on June 24, 2009, was recorded on tape, no court reporter being present.] 


The record closed upon receipt of Respondent’s answer to Complainant’s objections on August 27, 2009.

FINDINGS OF FACT

1.	The Complainant is Evelyn Washington, who resides at 6613 Bower Street, Pittsburgh, PA 15206.

2. Respondent is Equitable Gas Company, LLC.

3.	Ms. Washington lives at the 6613 Bower Street address with her 18-year old granddaughter.  

4.	Complainant is the sole income provider.  She works forty hours per week at Citizen Care Incorporated, where her current pay rate is $10.00 per hour.  She also works overtime an average of two days every other month.

5.	Complainant lost her previous employment in 2006.  She was out of work for six months before she got her current employment.

6.	Complainant has been a customer of Equitable for over 13 years.

7.	Complainant was enrolled in Respondent’s Energy Assistance Program (EAP) in December of 2002.  She defaulted on her EAP payments in July of 2005.  Ms. Washington was reinstated in EAP in August of 2005, but defaulted again in October of 2005.  Complainant was reinstated in EAP a third time in December of 2005, and was removed from the program in March of 2006 for failure to provide income information. Equitable Exhibit 2.

8.	From 2006 to 2007, Complainant entered into three payment arrangements with the Company: one in August of 2006, one in October 2006, and the final one in March of 2007.  She was removed from all three of them for non-payment. Id.

9.	From January to December of 2004, Complainant made five (5) payments on her account with Equitable, totaling $1,309.34.  Equitable Exhibit 1.

10.	In the period January-December of 2005, she made nine (9) out of 12 payments for a total of $2,089.00.  Id. 

11.	From January of 2006 to December of 2006, there were eight (8) payments made in Ms. Washington’s account, including a $500.00 payment from a Dollar Energy; a $100.00 payment from LIHEAP and a $600.00 payment from Crisis, for a total of $2,068.00.  Id.

12.	From January to October of 2007, there were only four (4) payments made on her account with Respondent, including a $100.00 LIHEAP grant and a $400.00 Crisis grant, for a total of $619.25.  Id.

13.	The Company terminated her gas service on October 30, 2007.  At the time of the termination, Ms. Washington had accumulated a balance of $11,867.36 in her account with Equitable.  Id. 

14.	In June of 2008, Ms. Washington filed a formal complaint against Equitable alleging her inability to pay her gas bills and requesting a payment arrangement.[footnoteRef:2]  Washington Cross-Examination. [2:  The case was assigned Docket No. C-2008-2051461 and was closed on October 23, 2008.] 


15.	In July of 2008, Ms. Washington applied unsuccessfully for reconnection of gas service with Equitable.  Petrie Testimony.

16.	In August 2008, Respondent filed a Certificate of Satisfaction informing the Commission that Ms. Washington’s June 2008 Complaint had been settled, and that the Complainant had agreed to withdraw the formal complaint.

17.	As a result of that settlement, the Company wrote off an old balance in Ms. Washington’s account, dating back from 1996, in the amount of $2,425.35.  Petrie Testimony.

18.	Since the termination of her gas service in October of 2007, Complainant has made one payment of $150.00 towards her balance.  Equitable Exhibit 1.

19.	At the time of the hearing, Ms. Washington had a balance of $9,330.30.  Id.

20.	The Company is requesting that Ms. Washington pay $4,000.00 before it reconnects gas service to Complainant.  Petrie Testimony.

DISCUSSION
		
In her Formal Complaint, Ms. Washington alleges her inability pay her gas bills and requests a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  

   The facts of the present case are as follows.  Ms. Washington has been a customer of Equitable for over 13 years.  During these years she accumulated a balance of $11,867.36.  Complainant’s service was terminated in October of 2007 for non-payment.  Following the settlement of a prior formal complaint filed by Ms. Washington in 2008, the Company wrote off $2,425.35 from Ms. Washington’s balance.  On November 14, 2008, Complainant made a payment of $150.00 towards that balance.  As of the day of the hearing, Ms. Washington owed Equitable $9,330.30.  Complainant has filed the present Formal Complaint in an attempt to get gas service reconnected, as she currently receives no gas service at her residence.  The Company is requesting that Ms. Washington pay $4,000.00 before it reconnects gas service to Complainant. Ms. Washington alleges that she is unable to pay $4,000.00 and is requesting Commission’s assistance in establishing a payment arrangement that would allow her to get the service reconnected.

Complainant was enrolled in Respondent’s Energy Assistance Program (EAP) in December of 2002.  Equitable Exhibit 2.  She defaulted on her EAP payments in July of 2005.  Id.  Ms. Washington was reinstated in EAP in August of 2005, but defaulted again in October of 2005.  Id.  Complainant was reinstated in EAP a third time in December of 2005, and was removed from the program in March of 2006 for failure to provide income information.  Id.   In addition, from 2006 to 2007, Complainant entered into three payment arrangements with the Company: one in August of 2006, one in October of 2006, and the final one in March of 2007.  Equitable Exhibit 2.  She was removed from all three of them for non-payment.  Id.

First, I note that during the Respondent’s direct testimony, Mr. Cicconi erroneously referred to the $4,000.00 as a “service restoration fee” or a “reconnection fee.”  Pursuant to 66 Pa. Code §1407(a), “a public utility may require a reconnection fee based upon the public utility’s cost as approved by the Commission prior to reconnection of service following lawful termination of the service.”  According to the Equitable’s Tariff approved by the Commission, “Whenever a residential customer has the gas service shut off or the meter disconnected because of non-payment of bills for regulated service or non-compliance with the Company's Rules and Regulations, a reconnection charge of $50.00 must be paid at the office of the Company before the gas will be turned on again.” Rule 6.2(a)(1). Therefore, Equitable’s “reconnection fee” or “reconnection charge” for residential customers is $50.00, not $4,000.00.

What Equitable is seeking when it is requesting that Ms. Washington pay $4,000.00, is that she pay a portion of the $9,330.30 balance in her account before it restores services at her address, pursuant to  66 Pa. Code §1407(c).  Section 1407(c) states:

 (c) PAYMENT TO RESTORE SERVICE.--
 
   (1) A public utility shall provide for and inform the applicant or
   customer of a location where the customer can make payment to restore
   service.
 
   (2) A public utility may require:
 
     (i) Full payment of any outstanding balance incurred together with
     any reconnection fees by the customer or applicant prior to
     reconnection of service if the customer or applicant has an income
     exceeding 300% of the Federal poverty level or has defaulted on two
     or more payment agreements. If a customer or applicant with
     household income exceeding 300% of the Federal poverty level
     experiences a life event, the customer shall be permitted a period of
     not more than three months to pay the outstanding balance required
     for reconnection. For purposes of this subparagraph, a life event
     is:
 
       (A) A job loss that extended beyond nine months.
 
       (B) A serious illness that extended beyond nine months.
 
       (C) Death of the primary wage earner.
 
     (ii) Full payment of any reconnection fees together with repayment
     over 12 months of any outstanding balance incurred by the customer or
     applicant if the customer or applicant has an income exceeding 150%
     of the Federal poverty level but not greater than 300% of the Federal
     poverty level.
 
     (iii) Full payment of any reconnection fees together with payment
     over 24 months of any outstanding balance incurred by the customer or
     applicant if the customer or applicant has an income not exceeding
     150% of the Federal poverty level. A customer or applicant of a city
     natural gas distribution operation whose household income does not
     exceed 135% of the Federal poverty level shall be reinstated pursuant
     to this subsection only if the customer or applicant enrolls in the
     customer assistance program of the city natural gas distribution
     operation except that this requirement shall not apply if the
     financial benefits to such customer or applicant are greater if
     served outside of that assistance program.

(Emphasis added).  66 Pa. C.S. §1407.  While Complainant’s income is below 300% of the Federal Poverty level, Ms. Washington has defaulted on three payment arrangements established with the Company.  Equitable has correctly applied the language of Section 1407(c)(i) when asking Ms. Washington to pay $4,000.00 in order to have gas service reconnected at her residence.

However, in George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348, (Final Order entered December 6, 2007), the Commission expressly stated that Section 1405(a) gives the Commission the authority, generally, to establish payment agreements between public utilities, customers and applicants and that, while Subsection 1407(c) delineates the terms a utility may impose upon a customer/applicant seeking restoration of service, Section 1407(c) does not divest the Commission of its duty to act as the final arbiter of a consumer’s rights with respect to payment disputes.  In addition, the Crawford Opinion and Order ultimately vacated a payment arrangement issued to Mr. Crawford by the Bureau of Consumer Services, because the record demonstrated a lack of good faith effort on the part of Mr. Crawford to pay his utility bills and there was no evidence that he experienced a significant change in circumstances which were outside his control.  See also, Kemyvetta Pompey v. UGI Utilities, Inc., (Complaint/Appellant), Docket No. F-02287388, (Final Order entered August 21, 2008).

Because Ms. Washington filed the present Complaint approximately 18 months after the termination of service (October 2007- March 2009), she will be considered an “applicant” for gas service.  In addition, although the balance accumulated in Ms. Washington’s account is substantial, Complainant’s payment history, as reflected in Equitable Exhibit1, indicates that through the years, Ms. Washington has made a good faith effort to pay her gas bill and keep up with the various payment arrangements established by Equitable.  From January to December of 2004, Complainant made five (5) payments totaling $1,309.34.  In the period January-December of 2005, she made nine (9) out of 12 payments for a total of $2,089.00.  From January of 2006 to December of 2006, there were eight (8) payments made on her account, including $500.00 from a Dollar Energy grant; $100.00 from a LIHEAP grant and $600.00 from a Crisis grant, for a total of $2,068.00.  From January to October of 2007, four (4) payments were made on Ms. Washington’s account, including a $100.00 LIHEAP grant and a $400.00 Crisis grant, for a total of $619.25.  The facts of the instant case warrant the award of a Commission-established payment arrangement applying the reasoning of Crawford.  

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.[footnoteRef:3]
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. [3:  In January or February of each year the federal government releases an official income level for poverty called the Federal Poverty Income Guidelines, often informally referred to as the "Federal Poverty Level." The benefit levels of many low-income assistance programs are based on these poverty guidelines.  For the year 2009, the federal poverty level for a family of two is at $14,570 gross annual income.] 


 		*	*	*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405 (b) and (d).   Ms. Washington has not received a prior Commission arrangement.  She is the sole income provider and works forty hours per week at Citizen Care Incorporated, where her current pay rate is $10.00 per hour.  She also works overtime an average of two days every other month.  Her current pay rate places her household of two just below 150% of the Federal Poverty level.[footnoteRef:4] As a level 1 income customer, Ms. Washington is required to pay her monthly budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on her account, beginning with the first bill following the Commission’s final order in this case.  See 66 Pa. C.S. § 1405(b)(1).  [4:  Ms. Washington’s regular yearly income is $20,800.00  ($10.00/hr x 40 hr/week x 52 weeks/year = $20,800.00/yr).  Her income from working overtime is approximately $1,080.00 a year ($10.00/hr  x 16 hrs (2 days) x 6 months = $960.00/yr.  Her total annual income is approximately $21,760.00. ] 


If Ms. Washington fails to keep this payment schedule, Equitable Gas Company, LLC is authorized to suspend or terminate her gas service in accordance with the Commission’s statute and regulations.

Finally, I would like to note that with her current income Ms. Washington qualifies for enrollment in the Company’s EAP program as well as the Low Income Usage Reduction Program (LIURP).  Complainant is encouraged to apply for enrollment in those programs upon restoration of gas service at her residence.



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).

3.	Pursuant to 66 Pa. Code §1407(a), “a public utility may require a reconnection fee based upon the public utility’s cost as approved by the Commission prior to reconnection of service following lawful termination of the service.”  

4.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

5.	A public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  66 Pa. C.S. §1407(c)(i).

6. 	Section 1405(a) gives the Commission the authority, generally, to establish payment agreements between public utilities, customers and applicants.  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).

7.	While Subsection 1407(c) delineates the terms a utility may impose upon a customer/applicant seeking restoration of service, Section 1407(c) does not divest the Commission of its duty to act as the final arbiter of a consumer’s rights with respect to payment disputes.  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).

8.	The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills and there was no evidence that the customer experienced a significant change in circumstances which were outside the customer’s control.  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).

ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the Formal Complaint filed by Evelyn Washington against Equitable Gas Company, LLC at Docket No. C-2009-2096864 is sustained.

2.	That Evelyn Washington shall make monthly payments consisting of her current bill plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.	That, if Evelyn Washington does not keep the payment schedule stated in this order, Equitable Gas Company, LLC is authorized to suspend or terminate her gas service in accordance with the Commission’s statute and regulations.

4.	That Equitable Gas Company, LLC can apply the reconnection fee to Evelyn Washington’s unpaid balance.

5.	That the record at Docket No. C-2009-2096864 is marked closed.


Dated:		October 20, 2009			_____________________________
							Eranda Vero	
							Special Agent
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