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ORDER

BY THE COMMISSION:

On July 31, 2009, PPL Electric Utilities Corporation (“PPL” or “the Company”) filed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 (Supplement No. 71) to become effective January 1, 2010.  Supplement No. 71 proposes to implement a new optional time-of-use (TOU) program for residential and small commercial and industrial (small C&I) customer classes.  PPL requested expedited consideration of this filing by October 1, 2009.  Copies of the filing have been served upon the Office of Trial Staff, Office of Consumer Advocate, Office of Small Business Advocate, and all parties in PPL’s Energy Efficiency and Conservation Plan (EE&C Plan) proceeding at Docket No. M-2009-2093216.[footnoteRef:2]  A number of these parties have filed various pleadings in this proceeding.  These will be discussed in more detail below. [2: 		Petition of PPL Electric Utilities Corporation for Approval of an Energy Efficiency and Conservation Plan, filed on July 1, 2009 at Docket No. M-2009-2093216.] 



PPL’s Proposed TOU Program

The objective of PPL’s proposed TOU program is to provide optional pricing for electric service applicable to residential and small C&I customers that encourages these customers to shift their electricity usage from on-peak periods when wholesale electricity demands and prices are higher, to off-peak periods when demands and prices are lower.  The Company asserts that this shifting of use from on-peak to off-peak periods will reduce peak demands on generation resources, contribute to reducing wholesale electricity prices during the hours of highest demand, and provide customers with an opportunity to reduce their monthly electric bills.

PPL states that the filing of its proposed TOU program fulfills multiple settlement commitments and statutory requirements for the Company.  In this regard, PPL notes that Act 129 of 2008 requires larger electric distribution companies to file one or more TOU and real-time pricing programs by January 1, 2010, or at the expiration of a cap on generation rates, whichever is later.[footnoteRef:3]  PPL asserts that the instant filing satisfies a portion of this statutory obligation for the Company.[footnoteRef:4]  PPL also contends that the instant filing satisfies certain requirements established in the Company’s Competitive Bridge Plan (CBP) proceeding,[footnoteRef:5] and its recent default service plan (DSP) proceeding,[footnoteRef:6] wherein PPL agreed to file a year-round TOU program to become effective in 2010, with pricing that more fully reflects the competitive market.[footnoteRef:7]  Additionally, PPL notes that in its EE&C Plan, the Company stated that it would submit a TOU tariff within 30 days to implement TOU rates effective on January 1, 2010.  PPL’s EE&C Plan at 21, 32. Docket No. M-2009-2093216. [3: 		66 Pa. C.S. §2807(f)(5).
]  [4: 		As noted, PPL’s proposed TOU program will be available to residential and small C&I customers.  In addition, under the Company’s Competitive Bridge Plan, large C&I customers are offered real-time hourly rates.  With the combination of the proposed TOU program and the real-time rates for large C&I customers, all of PPL’s customers with smart meters would have the option of TOU or real-time pricing programs.
]  [5: 		Petition of PPL Electric Utilities Corporation For Approval of a Competitive Bridge Plan, Docket No. P-0006227, Order entered May 17, 2007.
]  [6: 		Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period January 1, 2011, Through May 31, 2014, Docket No. P-2008-2060309, Order Entered June 30, 2009.
]  [7: 		CBP Order, p. 13; DSP Settlement, ¶ 56.
] 


PPL proposes to establish its TOU rate option as part of the Generation Supply Charge (GSC) currently included in its tariff.  The proposed TOU rate option will provide charges for capacity and energy that reflect both seasonality and time-of-use.  Upon election by the customer, these seasonal and time-varying capacity and energy rates will replace, for billing purposes, the standard GSC charges that will become effective following the end of the generation rate caps on December 31, 2009.  In addition, costs and recoveries under the TOU program will be included in the GSC reconciliation process.  The TOU rates will be adjusted to reflect the GSC “E” factor for the applicable rate class and for Gross Receipts Taxes.  Customers in the Residential and Small C&I classes who choose the TOU rate option will pay non-generation supply charges identical to the charges paid by customers in these classes who elect standard service, as those charges may change from time to time.

Although PPL is proposing an effective date for its TOU rate program of January 1, 2010, the Company requested expedited review by the Commission by October 1, 2009.  PPL stated that expedited review would allow the Company the time to effectively advertise the program to customers and enroll interested customers before the January 1, 2010 effective date.

Pleadings Filed by Interveners

On August 10, 2009, Eric Epstein (Mr. Epstein) filed a Petition to Intervene in this proceeding. Mr. Epstein is a residential customer of PPL, and has participated as a party in numerous PPL proceedings, including the Company’s CBP proceeding, its 2007 base rate proceeding, its DSP proceeding, and EE&C Plan proceeding currently before the Commission.  In his petition, Mr. Epstein contends that his initial evaluation of PPL’s TOU program revealed “numerous errors, inconsistencies, miscalculations, unproven assumptions and unsubstantiated statements.”  Mr. Epstein further opposes PPL’s request for expedited review of its TOU filing, arguing that this would allow insufficient time for analysis and discovery.  Additionally, on August 13, 2009, Mr. Epstein filed Comments regarding PPL’s TOU program, in which he raised issues similar to those presented in his Petition to Intervene.

On August 21, 2009, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene in this proceeding.  SEF is a Pennsylvania corporation established at the conclusion of PPL’s Electric Restructuring proceeding,[footnoteRef:8] and pursuant to the terms of the Joint Settlement[footnoteRef:9] filed in that proceeding.  SEF states in its petition to intervene that its mission is to promote and invest in energy efficiency, renewable energy and energy education in order to provide opportunities and benefits for PPL ratepayers.  SEF also notes that it has been certified as a Conservation Service Provider (CSP).  In its petition, SEF does not raise any specific issues, but simply states that its intervention is necessary to ensure the development of a complete record on the reasonableness of the Company’s proposed TOU program. [8: 		Application of Pennsylvania Power & Light Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., Docket No. R-00973954, Final Order entered August 13, 1998.
]  [9: 		Joint Petition for Full Settlement of PP&L, Inc.’s Restructuring Plan and Related Court Proceedings, filed August 12, 1998 at Docket No. R-00973954.] 


On August 24, 2009, Richards Energy Group, Inc. (Richards Energy) filed a Petition to Intervene in this proceeding.  Richards Energy is a Pennsylvania corporation that is licensed by the Commission as an Electric Generation Supplier (EGS), and is a registered CSP.  Richards Energy has also developed a power-buying consortium know as the Richards Energy Affinity Program (REAP), which has authority to purchase about 1 billion kWh of electricity per year for its Pennsylvania members.  In addition, Richards Energy provides electric utility consulting services, energy and sales tax audits, lighting retrofit installations, and real-time metering and sub-metering solutions.  In its Petition to Intervene, Richards Energy contends that as the coordinator of REAP and as an EGS, it has a direct, substantial and immediate interest in ensuring that PPL’s proposed TOU program is just and reasonable, does not harm the interests of the REAP members, and is in the public interest.  Richards Energy states that it intends to raise, inter alia, the following issues:

· Pursuant to this program, time-of-use rates will not be available to shopping customers.  However, in PPL’s Act 129 Plan [EE&C Plan], which includes a time-of-use component, any charges that may be occasioned by this program will be included in a non-bypassable charge included in distribution rates and would be paid by all customers in a class.  Richards Energy submits that it is inappropriate to charge the shopping customer for the costs of a program which is unavailable to him.

· Customers who use time-of-use rates will also benefit PPL’s distribution system, since reduced usage during peak load times will allow PPL to defer capital improvements to their distribution system.  Any such avoided costs should be credited to customers.

· As this program is directly related to generation supply service, a question exists as to whether this program is available to all GS-1 and GS-3 customers or whether the program will be governed by a consumption or demand cap.

Richards Energy also states that it specifically reserves the right to raise additional issues or to respond to issue raised by other parties to this proceeding.

In addition to their Petitions to Intervene as discussed above, SEF and Mr. Epstein also jointly filed a Letter in Opposition to Request for Expedited Review on September 23, 2009.  In the letter, SEF and Mr. Epstein allege that PPL provided no evidentiary support for its TOU program, and assert that “additional time is required so that the Commission can systematically review the many implications of this filing.”  SEF and Mr. Epstein note that Act 129 provides that the Commission act upon the proposed TOU rates within six months of submittal, and thus, expedited review is not required.

On September 2, 2009, the Office of Consumer Advocate (the OCA) filed a Formal Complaint against PPL’s proposed TOU program.  In its Formal Complaint, the OCA asserts that the filing raises questions that need to be answered before the program can be implemented, and contends that the proposed filing may produce rates that are unjust, unreasonable, and in violation of the Public Utility Code.  The Formal Complaint has been separately docketed by the Secretary’s Bureau at C-2009-2128394, and has been assigned to the Office of Administrative Law Judge.

Disposition

With regard to time-of-use rates, Section 2807(f)(5) of Act 129[footnoteRef:10] provides, in pertinent part, as follows: [10: 		66 Pa. C.S. §2807(f)(5).
] 


By January 1, 2010, or at the end of the applicable generation rate cap period, whichever is later, a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time price plans.  The commission shall approve or modify the time-of-use rates and real-time price plan within six months of submittal.

PPL has filed Supplement No. 71 containing its proposed TOU program pursuant to this section of the Act, as well as to various settlement commitments as discussed above.  However, a review and analysis of PPL’s Supplement No. 71 and the supporting data indicate that the Company’s proposed TOU program, with its resulting changes in rates, rules, and regulations, may be unlawful, unjust, unreasonable, and contrary to the public interest.  As the various parties have alleged, the filing raises a number of questions and issues that must be more fully investigated before it can be determined whether or not the proposed TOU program is in the public interest.  In this regard, we note that Act 129 provides for a review period of up to six months with respect to TOU rates filed by a default service provider.

We believe that Act 129 intended that the Commission issue a decision within six months of the filing date of any TOU plan, not six months from the proposed effective date of the tariff supplement.  PPL’s TOU plan was filed on July 31, 2009, and accordingly, the Commission must issue a final order on the merits of the filing no later than January 31, 2010.  To do otherwise would be contrary to the plain language of the Act, and would eliminate any incentive for Electric Distribution Companies to file such a plan prior to the expiration of their generation rate caps. 

Accordingly, we will direct that Supplement No. 71 be suspended for a period of six months from its July 31, 2009 filing date, or until January 31, 2010.  In this regard, we encourage the parties to work cooperatively with the OALJ to develop a procedural schedule that will allow for a Commission decision prior to January 31, 2010.  THEREFORE,
	
IT IS ORDERED:

1.	That an investigation on the Commission’s motion be, and hereby is, instituted to determine the lawfulness, justness, and reasonableness of the rates, rules, and regulations contained in the proposed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201.

2.	That the proposed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201will be suspended by operation of law until January 31, 2010, unless otherwise directed by Order of the Commission.

3.	That the case be assigned to the Office of Administrative Law Judge for the prompt scheduling of such hearings as may be necessary, culminating in the issuance of a Recommended Decision.

4.	That the Petitions to Intervene filed in this proceeding by Eric Epstein, the Sustainable Energy Fund of Central Eastern Pennsylvania, and Richards Energy Group, Inc. be, and are hereby granted.


5.	That a copy of this Order shall be served upon PPL Electric Utilities Corporation, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Eric Epstein, the Sustainable Energy Fund of Central Eastern Pennsylvania, Richards Energy Group, Inc., and all parties in PPL’s Energy Efficiency and Conservation Plan proceeding at Docket No. M-2009-2093216.

[image: ]
BY THE COMMISSION,



James J. McNulty
Secretary
(SEAL)

ORDER ADOPTED:  October 8, 2009
ORDER ENTERED:  October 20, 2009
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