BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ruth Garcia						:
							:
	v.						:		C-2009-2092699
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On March 2, 2009, Ruth Garcia (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent) alleging that her bills ($216.33 and $432.99) were too high when she did not even move in at the service address, and that she only left the thermostat at 58º so the pipes did not freeze.  She asked that the Commission investigate the situation and adjust her bills to a reasonable amount.   

		The Respondent filed an answer dated March 29, 2009 denying the material allegations of the complaint.  It stated that the Complainant’s bills were correct as rendered and that the service address is equipped with an Automatic Meter Reading (AMR) device.

		On June 9, 2009, a hearing on the complaint was scheduled.  Before this hearing the Complainant asked for a continuance because she had to stay home to take care of her sick child.  I granted the request.   

		On September 15, 2009, another hearing was scheduled.  The Complainant proceeded unrepresented.  She testified on her behalf and introduced two exhibits into the record.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced four exhibits (PGW Exhibits 1, 2, 5, and 7) into the record.

		The record closed at the conclusion of the hearing on September 15, 2009.

FINDINGS OF FACT

		1.	The Complainant is a customer of the Respondent and takes gas service at 2028 N. Howard Street, Philadelphia, Pennsylvania.  Her gas service was first established on December 22, 2008 when she bought the house.  She complained about three high bills:  January 2009 ($215.33), February 2009 ($432.99), and March 2009 ($336.13) (N.T. 4-7).

		2.	The Complainant lives at this address with her daughter (age 10) (N.T. 9, 10).  

		3.	The Complainant’s residence is a three-story house consisting of five bedrooms.  The house is pretty much insulated and has about five windows (N.T. 10, 22, 23).  

		4.	The Complainant’s gas appliances consist of a heater, a stove, and a water heater (N.T. 10, 11).  

		5.	The Complainant turned on the gas on December 22, 2008 and left the thermostat at 58 degrees just to keep the pipes from freezing.  She did not actually move into the house until the last week of September 2009 (N.T. 7-10).

		6.	In the winter months of January, February, and March 2009, the Complainant put a new roof on her garage (next to her residence) and renovated her daughter’s room.  In these three months she came to the house once every two weeks to pick up her mail.  In April 2009, she started staying around more often, cooking and using hot water if necessary.  After April 20, 2009, she turned off the heater completely (N.T. 17, 18, 25).

		7.	The Complainant’s January 12, 2009 bill, covering the period of 18 days between December 22, 2008 and January 12, 2009, was $216.33.  During these 18 days, she used 100 Ccf (N.T. 37, 38; PGW Exhibit 1).

		8.	The Complainant’s February 10, 2009 bill, covering the period of 31 days between January 12, 2008 and February 10, 2009, was $432.99.  During these 31 days, she used 224 Ccf.  The number of the heating degree days was 492 degree days (N.T. 38-41; PGW Exhibit 1).

		9.	The Complainant’s March 11, 2009 bill, covering the period of 29 days between February 11, 2009 and March 11, 2009, was $336.13.  During these 29 days, she used 173 Ccf.  The number of heating degree days was 1105 degree days (N.T. 40, 41; PGW Exhibit 1).

		10.	The Complainant’s April 16, 2009 bill, covering the period of 29 days between March 12, 2009 and April 10, 2009, was $124.51.  During these 29 days, she used 65 Ccf.  The number of heating degree days was 748 degree days (N.T. 41, 42; PGW Exhibit 1).

		11.	The Complainant’s May 11, 2009 bill, covering the period of 30 days between April 11, 2009 and May 11, 2009, was $63.33.  During these 30 days, she used 30 Ccf.  The number of heating degree days was 501 degree days (N.T. 42, 43; PGW Exhibit 1).


		12.	The Respondent’s Gas Usage Analysis of the Complainant’s gas consumption in January, February, and March 2009 is as follows:

	Read Date
	
	Meter Readings
	
	Number of Days
	Usage in CCF*
	Domestic Usage in CCF*
	Heat Usage
	Number of Degree Days**
	CFDD***

	From
	To
	From
	To
	
	
	
	
	
	

	12/23/08
	  1/9/09
	1010
	1110
	18
	100
	  7
	  93
	  452
	  20.6

	  1/10/09
	  2/9/09
	1110
	1334
	31
	224
	12
	212
	1071
	  19.8

	  2/10/09
	3/10/09
	1334
	1507
	29
	173
	11
	162
	  727
	  22.3

	  3/11/09
	  4/8/09
	1507
	1572
	29
	  65
	11
	  54
	  489
	11


  *	CCF = Hundred Cubic Feet
  **	A Degree Day is an index of energy consumption for heating.  It indicates the number of degrees the average temperature drops below 65°F.
***	CFDD equals cubic feet of gas used per degree day.

(PGW Exhibit 5).

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:1] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). [1:  	Section 332(a) of the Public Utility Code provides:

   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.

		Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).

		The Complainant complained about the high bills she received in January, February and March 2009, but the Complainant’s gas service was first established on December 22, 2008.  With this very short billing history, the disputed bills did not have prior usage patterns to compare.  Therefore, the Complainant failed to meet the Waldron test.      

		The Complainant also testified that during the months of disputed billing, she put a new roof on her garage and renovated her daughter’s room, that she came to the house once every two weeks just to pick up her mail, and that only in April 2009, she started staying around more often, cooking and using hot water, if necessary.  After April 10, 2009, she turned off the heater completely.  

		The putting of a new roof on the garage and the renovating of her daughter’s room, though worked in different months, inevitably caused the loss of the heat and as a result, the increase of the volume of the gas use.  Apparently, the bills in the renovation months of January, February and March 2009 represented the highest level of gas use of the year.   

		The Respondent testified that after April 10, 2009, the Complainant, instead of setting the thermostat at 58 degrees Fahrenheit, turned off the heater completely.  This gas use reduces significantly the volume of gas use in the months following April 10, 2009:  30 Ccf in the May 11, 2009 bill, 14 Ccf in the June 10, 2009 bill, and 12 Ccf in the July 11, 2009 bill (PGW Exhibit 1).  

		Further, the Respondent’s Exhibit 5 (Gas Usage Analysis) shows that the Complainant’s number of degree days in January (452 degree days between December 23, 2008 and January 9, 2009), February (1071 degree days between January 10, 2009 and February 2009) and March (727 degree days between February 10, 2009 and March 10, 2009) 2009 was pretty much in line with her number of actual degree days in January (492 degree days between December 25, 2008 and January 12, 2009), February (492 degree days between January 13, 2009 and February 10, 2009) and March 2009 (1105 degree days between February 11, 2009 to March 11, 2009) (PGW Exhibit 1).  

		Finally, the record shows there is no circumstantial evidence that the metered usage has exceeded the actual usage.

		For the reasons above, I conclude that the Complainant has not carried her burden of  proof.   

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.

		2.	The Complainant has not carried her burden of proof.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Ruth Garcia against Philadelphia Gas Works at Docket No. C-2009-2092699 is dismissed.



Date:	      October 14, 2009     			____________________________________
							Ky Van Nguyen
							Administrative Law Judge  
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