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HISTORY OF THE PROCEEDING



On March 17, 2006, Nancy J. DeMauro (“DeMauro” or “Complainant”), filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging that the Respondent was tampering with the information about her account.  The Complainant requested a copy of her account statement from September 1, 2002, to the present so that she could check the accuracy of the information.



On April 12, 2006, the Respondent filed an Answer.  In its Answer, the Respondent denied that it incorrectly billed the Complainant.  The Respondent referred to the Bureau of Consumer Services decision dated January 11, 2006, indicating that the Respondent’s actions complied with the Commission’s regulations.



By Hearing Notice dated June 28, 2006, the parties were notified that an initial hearing on the complaint was scheduled for August 29, 2006, at 9:30 a.m. in the Philadelphia State Office Building before Administrative Law Judge Ky Van Nguyen.  A Prehearing Order was issued on July 11, 2006, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.



On August 3, 2006, and August 21, 2006, the Complainant requested, in writing, that the August 29, 2006 hearing be cancelled and that the matter be heard on paper.  ALJ Nguyen deemed the requests to be for a continuance.  By Order dated August 25, 2006, the ALJ denied the continuance requests.



The hearing was held as scheduled on August 29, 2006.  The Respondent was represented by counsel and the Complainant failed to appear.  The Respondent presented the testimony of one witness, introduced three exhibits into the record and moved to dismiss the Complaint with prejudice.  



By Initial Decision, issued September 20, 2006, ALJ Nguyen granted the Respondent’s Motion to Dismiss and dismissed the complaint with prejudice.  Exceptions and Reply Exceptions were filed.



In her Exceptions, the Complainant averred among other things that ALJ Nguyen ignored certain record evidence and, as such, failed to exercise due care and due process in this proceeding.  (Exception at 2).  The Complainant requested that the matter be resolved by “moving papers without the necessity of [an] oral argument.”  (Exception at 1-4).



The Respondent answered that ALJ Nguyen acted according to law by determining that the Complainant failed to meet her burden of proof.  Se-Ling Hosiery v. Marguiles, 364 Pa. 54, 70 A.2d 854 (1950).  The Respondent averred that the ALJ cannot meet that burden for the Complainant and is not required to take notice of information that is not included in the record for this proceeding.  The Respondent explained that it was the Complainant’s responsibility to be present at the scheduled hearing to offer any evidence supporting her claim.  (Reply Exception at 2-3).



In its Order entered April 17, 2007, the Commission assumed that the ninety year old Complainant asked that the case be resolved on “moving papers,” without a hearing because it was difficult for her to travel from her home in Levittown to Philadelphia.  In consideration of the Complainant’s age, the timing of the ALJ’s response to the Complainant’s request for a “paper hearing”, and the Commission’s ability to conduct telephonic hearings, the Commission granted another hearing on this matter and directed the Office of Administrative Law Judge to schedule it as a telephonic hearing.



The matter was assigned to Administrative Law Judge Cynthia Williams Fordham and a hearing was scheduled for June 13, 2007.



The Complainant’s son, Louis DeMauro, left a voicemail message on the undersigned’s voicemail asking if he could speak for his mother during the hearing.  



On May 23, 2007, the Complainant faxed a written request for her son to speak for her during the telephonic hearing.



Since it was not clear if the Respondent’s attorney received a copy of the request, the presiding officer faxed the request to the Respondent’s attorney.



On May 30, 2007, the Respondent’s attorney requested a continuance on the grounds that the Commission’s regulations do not allow the Complainant’s son to represent his mother or speak for her at the hearing.  Therefore, it was suggested that the request be treated as a motion under 52 Pa. Code § 5.103.  The Respondent requested the opportunity to object to the motion through a reply pleading.



By Prehearing Order on Remand, dated May 30, 2007, the presiding officer continued the June 13, 2007, hearing, requested that the Complainant or her son provide written justification for allowing her son to speak on her behalf and requested that the Respondent’s counsel submit any objections, in writing, after the written justification was provided.



By hearing notice dated June 4, 2007, the hearing was rescheduled to August 1, 2007, at 10:00 a.m.



Prehearing Order #2 was issued on June 26, 2007.  It was noted that neither the Complainant nor her son provided the written justification requested in the May 30, 2007 Order.



In response to the Complainant’s fax, received July 9, 2007, stating that she had not received an answer to her question about her son participating in the hearing, the presiding officer sent correspondence to the parties on July 9, 2007.



On July 13, 2007, the presiding officer received, by facsimile, the Complainant’s Petition for PUC to grant Complainant’s Use of “Power of Attorney”.  The January 17, 2003 letter from Mary Jane Autry, a former PECO employee, to the Complainant was attached to the Petition.



On July 13, 2007, the presiding officer sent correspondence to the parties in response to the Complainant’s July 13, 2007 fax.  It was noted that the Power of Attorney had not been submitted to the Commission.  In addition, the Respondent was instructed to submit a response to the Petition on or before July 24, 2007.



On July 23, 2007, the presiding officer received by facsimile the Complainant’s Amended Petition for PUC to grant Complainant’s Use of “Power of Attorney”.  A durable General Power Of Attorney, dated September 22, 2005, was attached.  In said Power of Attorney, the Complainant, Nancy J. DeMauro, gave her son, Louis R. DeMauro, the authority to, among other things, pursue claims and litigations.  In addition, Francis E. Gleason, Esquire, was identified as the Complainant’s attorney.  In addition to allowing her son to participate in the hearing, the Complainant requested, among other things, that her evidence of PECO’s concession of liability, dated January 17, 2003, be acknowledged.  It was requested that the hearing be postponed to October 2007 to allow time for PECO to respond to her Petitions and claims.  The January 17, 2003 letter from Ms. Autry to the Complainant was attached to the Petition.



On July 25, 2007, the presiding officer received PECO Energy’s exhibits for the August 1, 2007 hearing, with cover letter, dated July 24, 2007.  PECO Exhibit 1 was the Complainant’s account statement for service from August 8, 2002, through July 7, 2007.  



On July 26, 2007, the presiding officer received by facsimile the Complainant’s “Petition for Continuance of the PUC scheduled August 1, 2007 Telephone Hearing”.  The Complainant stated that the Commission may want to reschedule the hearing to some time next year to give the Commission and PECO time to respond to collateral Petitions and claims and allow for the depositions of PECO President Lawrence and Administrative Officer Autry.  The January 17, 2003, letter from Mary Jane Autry to the Complainant was attached to the Petition.



By Prehearing Order #3, dated July 30, 2007, the telephonic hearing scheduled for August 1, 2007, was continued to allow the parties time to engage in discovery and respond to the outstanding petitions.  In that Order, it was noted that the Complainant had been submitting documents by facsimile to the presiding officer and the Respondent’s attorney.  The Complainant was advised to also send pleadings and motions to the Secretary of the Commission pursuant to 52 Pa. Code Section 1.4.  In addition, the Order included information regarding the Commission’s regulations concerning discovery including depositions, requests for production of documents and subpoenas.  Since the Complainant submitted an Amended Petition on July 23, 2007, the July 24, 2007 deadline for the Respondent’s response was changed to August 13, 2007.  



By letter dated August 6, 2007, the Complainant stated that Attorney Francis Gleason prepared her Power of Attorney.  However, he was not representing her in this matter.



On August 13, 2007, the Respondent, through its counsel, filed PECO Energy Company’s Response to Complainant’s Amended Petition for PUC to Grant Complainant’s Use of “Power of Attorney” and Motion to Dismiss. 



The Complainant did not respond to the Respondent’s Motion to Dismiss.



On February 6, 2008, the Complainant submitted Complainant’s Petition for the PUC to Compel Respondent PECO to Provide Depositions of Retired PECO President Kenneth Lawrence and of Retired PECO Presidential Administration Group Officer Mary Jane Autry.  The Petition was submitted again in October 2008.



In Prehearing Order #4 on Remand, dated April 28, 2009, the following actions were taken:  the Respondent’s Motion to Dismiss was denied; the Complainant’s Petition for Depositions was denied; and the Respondent’s Motion in Limine was granted.  With respect to the Complainant’s request for damages in the Petition, it was noted that the Commission does not have jurisdiction to award monetary damages to the Complainant.  Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).  However, in her original formal Commission complaint, the Complainant did not request monetary damages.  The Commission remanded the case to allow the Complainant the opportunity to participate by telephone.  The Complainant has not formally amended her complaint.  Therefore, the request for monetary damages is not included in this proceeding.  In addition, since this is a remand proceeding, the hearing would be based on the formal complaint that Ms. DeMauro filed with the Commission on March 17, 2006, and that Mr. DeMauro would be allowed to testify about facts if he had personal knowledge of those facts.  



In accordance with the Prehearing Order a telephonic hearing was scheduled for June 17, 2009, at 2:00 p.m. 



On June 5, 2009, the undersigned received a fax from the Complainant entitled Motion for A Stay of Proceedings Until the PUC Corrects Its Erroneous Record.  On the first page there was a notation that the document was filed with Secretary McNulty.  The Complainant objected to the hearing being scheduled until the Commission corrects the history of the case.  In the conclusion the Complainant demands her $1,900.00 settlement from the Respondent.  



By Order, dated June 10, 2009, the undersigned replied to the Complainant’s June 5, 2009 Motion.  It was noted that the ruling on the Motion was made without waiting for a response from the Respondent due to the limited time before the hearing.  The applicable regulation, 52 Pa. Code Section 1.15(b), was quoted.  The Motion was denied because the Complainant failed to provide a good reason to postpone the June 17, 2009 hearing.  The Complainant was advised that a party could disagree with the history of the proceeding during the hearing.  In addition, the hearing would be based on the formal complaint filed on March 17, 2006, with the Commission.



Furthermore, in the Order the parties were advised that if they wanted to offer documents into evidence during the hearing, they must send three (3) hard copies to the presiding officer by mail and mail a copy to every other party in the case at least seven days in advance.  52 Pa. Code § 5.409.  The presiding officer’s address and telephone number was provided. 


The initial hearing on remand was held on June 19, 2009, in the Philadelphia State Office Building with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant’s son, Louis R. DeMauro, testified on behalf of the complaint.  Tishekia E. Williams, Esquire, represented the Respondent.  The Respondent presented the testimony of Renee Tarpley, a regulatory assessor for the Respondent, who sponsored four exhibits:  PECO Exhibit 1 – copies of the Complainant’s returned checks, dated September 4, 2002 and October 15, 2002; PECO Exhibit 2 – the Complainant’s account statement for service from August 2002 through October 2006; PECO Exhibit 3 - the Complainant’s account statement for service from November 2006 through June 2009; and PECO Exhibit 4 - Bureau of Consumer Services Decision dated January 11, 2006.


The record in this case consists of a fifty-four-page transcript and four
 exhibits.  The record closed on July 13, 2009.

FINDINGS OF FACT



1.
The Complainant is Nancy DeMauro, 74 Scarlet Oak Road, Levittown, PA 19056.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant is frail and has health problems (Tr. 4, 23, 24).  



4.
Louis DeMauro, the Complainant’s son, has lived with the Complainant at 74 Scarlet Oak Road, Levittown, PA 19056, since 2006.  Prior to 2006, Mr. DeMauro and his son alternated as caregivers for the Complainant (Tr. 14, 22).  



5.
Mr. DeMauro is familiar with the Complainant’s electric account and the 2002 problem with returned checks (Tr. 14, 15).


6.
Mr. DeMauro typed and mailed the complaint that the Complainant filed with PECO’s president in January 2, 2003 (Tr. 23). 



7.
Mr. DeMauro spoke with Mary Jane Autry, a former PECO employee, several times about the problem with returned checks in 2002 (Tr. 29).  



8.
The Complainant’s check, dated September 4, 2002, in the amount of $129.27, was returned to PECO by the bank.  The notation on the check indicated that the account could not be located (Tr. 33, 34, 42; PECO Ex. 1).  


9.
The amount of the check, $129.27, was debited back to the Complainant’s account and she was charged a return check charge (Tr. 34; PECO Ex. 1, 2).  



10.
The Complainant’s check, dated October 15, 2002, in the amount of $130.89, was returned to PECO by the bank.  The notation on the check indicated that the account could not be located (Tr. 34, 42; PECO Ex. 1).  



11.
The amount of the check, $130.89, was debited back to the Complainant’s account and she was charged a return check charge (Tr. 34; PECO Ex. 1, 2).  



12.
When there are two returned checks in a twelve month period, a cash only status is placed on the account (Tr. 35).


13.
In 2002, the Respondent informed the Complainant that her check was not valid and requested that she pay her bill in cash or by money order (Tr. 15, 16, 35).  



14.
The Complainant filed a complaint with PECO’s president, Lawrence Silverman, on January 2, 2003, concerning the returned checks (Tr. 16).



15.
The Respondent determined that the error relating to the Complainant’s checks was an innocent error and the banking information was merely entered incorrectly.  Therefore, as a courtesy, the Respondent lifted the prohibition on checks and returned all the fees associated with the error as well as canceling late fees (Tr. 35; PECO Ex. 1, 2). 



16.
The account statement shows that there was an adjustment to the Complainant’s account of $40.70 on February 7, 2003 (Tr. 34; PECO Ex. 2).  



17.
Neither Mr. DeMauro nor his mother spoke directly with the President of PECO (Tr. 30).


18.
Mary Jane Autry, a former PECO employee, sent the Complainant a letter in response to the complaint (Tr. 30). 



19.
Since February 2003, the Complainant has paid her PECO bills by check (Tr. 18). 



20.
Since the problem in 2002, there were no other fees or return check items on the Complainant’s account (Tr. 37; PECO Ex. 3).



21.
In the Bureau of Consumer Services decision dated January 11, 2006, the informal complaint was dismissed because the Respondent’s actions complied with the Commission’s regulations (Tr. 37; PECO Ex. 4).



22.
Mr. DeMauro typed and mailed the formal complaint that was filed in this matter in 2006 (Tr. 14).  

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The complaint is about PECO’s failure to accept checks from the Complainant in 2002 to pay her PECO bill, the request that she submit her payments in cash or by money order instead of check, the threat of termination and the Respondent’s “failure to investigate” the matter.  



Based on the evidence, the following is undisputed:  that the Respondent did not accept the checks that the Complainant submitted to pay her electric bill in September and October 2002; that the Complainant was asked to pay her bill by cash or money order and that, subsequently, she was allowed to make payments by check.  There is a dispute about who submitted the checks electronically, who is responsible for the error that prevented the checks from being processed and whether PECO staff acknowledged the apology from President Silverman. 



The initial hearing was an in person hearing.  After the presiding officer denied the Complainant’s request to decide the matter “on papers”, the Complainant did not appear for the hearing.  In its Order remanding the proceeding, the Commission ordered that a telephonic hearing be held to accommodate the elderly Complainant.



A request was made for the Complainant’s son, Louis DeMauro, to testify at the proceeding.  PECO initially objected to his testimony.  By Prehearing Order on Remand, dated May 30, 2007, the undersigned continued the June 13, 2007 hearing, requested that the Complainant or her son provide written justification for allowing her son to speak on her behalf and requested that the Respondent’s counsel submit any objections, in writing, after the written justification was provided.



By hearing notice dated June 4, 2007, the hearing was rescheduled to August 1, 2007, at 10:00 a.m.



Prehearing Order #2 was issued on June 26, 2007.  It was noted that neither the Complainant nor her son provided the written justification requested in the May 30, 2007 Order.



In response to the Complainant’s fax, received July 9, 2007, stating that she had not received an answer to her question about her son participating in the hearing, the presiding officer sent correspondence to the parties on July 9, 2007.



On July 13, 2007, the presiding officer received, by facsimile, the Complainant’s Petition for PUC to grant Complainant’s Use of “Power of Attorney”.  The January 17, 2003 letter from Mary Jane Autry, a former PECO employee, to the Complainant was attached to the Petition.



In Prehearing Order #4 on Remand, dated April 28, 2009, Mr. DeMauro was advised that he could only testify regarding facts if he had personal knowledge.   



During the hearing Mr. DeMauro stated that the Complainant could not participate in the hearing because she is feeble, has Alzheimer’s disease and other health problems (Tr. 4).  In addition, she is unable to walk without assistance (Tr. 23).  Mr. DeMauro acknowledged that although the Complainant has not been diagnosed with Alzheimer’s, she has problems with her memory (Tr. 24).  He testified that, in the months preceding the hearing, she became fragile and frail (Tr. 24).


Mr. DeMauro stated that he was familiar with the issues and facts pertaining to this proceeding.  He said that he typed and mailed the complaint that the Complainant filed with PECO’s president in January 2, 2003, and the formal complaint that was filed with the Commission in 2006 (Tr. 14, 23). 



Mr. DeMauro testified that Mr. Silverman sent a letter apologizing to the Complainant and directed Mary Jane Autry, his Administrative Assistant, to telephone the Complainant (Tr. 16).  The Complainant requested monetary compensation for the treatment she received from the PECO Staff (Tr. 16). 


The Complainant submitted several documents by facsimile during the course of the proceeding (Tr. 10).  By several orders, the Complainant was instructed to submit documents by hard copy.  The order preceding the hearing advised the parties to submit hard copies of the exhibits for the telephonic hearing (Tr. 10).  Neither the Complainant nor Mr. DeMauro submitted copies of any documents.  Mr. DeMauro indicated that the documents were already a part of the file.  It was noted that he received the Respondent’s documents before the hearing.  



The Respondent’s witness, Renee Tarpley, a regulatory assessor, testified that the Complainant’s checks were submitted to the company in 2002 to pay her electric bills (Tr. 33; PECO Ex. 1).  However, the checks were not processed.  They were returned to PECO with the following notation “unable to locate the account” (Tr. 33, 34, 42; PECO Ex. 1).  Ms. Tarpley does not know who wrote “unable to locate the account” on the checks (Tr. 41).  


Mr. DeMauro said that PECO’s president through Ms. Autry indicated that the bank never received the checks.  PECO made an in house computer error (Tr. 43).  He contends that PECO’s staff refused to investigate the error (Tr. 44).  He requested that the file be reconstructed and that PECO be penalized for destroying the file (Tr. 20).



Ms. Tarpley testified that the Bureau of Consumer Services rendered a decision dated January 11, 2006, indicating that the Respondent’s actions complied with the Commission’s regulations.  The Respondent’s position was that the issues that were raised were resolved in a timely manner in January 2003 and that the bills are correct as rendered (Tr. 38).



The evidence in the record shows that the checks for September and October 2002 were not processed and that late fees were assessed.  After the Complainant complained to the President of PECO, PECO indicated that it was an innocent error and rescinded the late fees and credited the Complainant for those bills.  This happened in February 2003.  This was a timely response to the complaint.  The Complainant requested an investigation.  Mr. DeMauro testified that Ms. Autry apologized and admitted the error.  It is clear from the record that the matter was resolved.  The request to have PECO reconstruct the file and be penalized for destroying the file is denied.  


The Complainant failed to sustain her burden of proof.  The Complainant failed to demonstrate that the Respondent was unresponsive to her complaint.  There was no need for an investigation after the late fees were removed and the Complainant was allowed to pay by check again.  



Accordingly, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Nancy DeMauro against PECO Energy Company at Docket No. C-20066012 is dismissed in its entirety.



2.
That the record in this case is marked closed.

Date:
October 13, 2009


_____________________________________







Cynthia Williams Fordham







Administrative Law Judge

Nancy J. DeMauro v. PECO Energy Company

Docket No. C-20066012

SERVICE LIST

Nancy J. DeMauro

74 Scarlet Oak Road

Levittown, PA 19056

Tishekia E. Williams, Esquire

Exelon Business Services Company

2301 Market Street, S23-1

P.O. Box 8699

Philadelphia, PA 19101-8699

� PECO Exhibit 1 was admitted and Mr. DeMauro’s objection was noted.  He objected to the admission of the exhibit because Ms. Tarpley could not explain who put the words “unable to locate account” on the returned checks (Tr. 42, 48-49). 
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