BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah Brown					:
							:
      v.							:		C-2009-2097007
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On March 23, 2009, Deborah Brown (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled her because the property was vacant during her ownership and that it is impossible for a vacant property to generate some $13,000 in electric bills.  She asked that the Commission investigate the Respondent’s practice.     

		The Commission received the Respondent’s answer dated April 29, 2009 to the complaint.  The Respondent stated that the Complainant’s bills were accurate, and that the Complainant is responsible for her current and former address balances.   

		On July 31, 2009, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced six exhibits.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced three exhibits which were admitted into the record.

		I established a briefing schedule for the parties:  August 31, 2009 for Main Briefs and September 15, 2009 for Reply Briefs.  The parties filed their briefs on time.[footnoteRef:1]   [1:  	The Philadelphia Office of Administrative Law Judge moved to the 801 Market Street address on August 28, 2009.  It received the Respondent’s Main Brief and Reply Brief on September 14, 2009 and September 17, 2009, respectively, rather than August 31, 2009 and September 15, 2009.  I will treat the briefs as being filed on time because of the change of the location of the Philadelphia Office, which caused this delay.] 


		The record was closed on September 15, 2009.

FINDINGS OF FACT

		1.	The Complainant is a customer of the Respondent and takes service at 1722 S. 65th Street, 3rd Floor, Philadelphia, Pennsylvania.  Before moving to this address, the Complainant owned several properties in the city and was also a residential customer of the Respondent at these properties’ addresses (N.T. 25-41).

		2.	The Complainant was a customer of the Respondent’s and took service at 5030 Spruce Street, Philadelphia, Pennsylvania.  Her account number at this address was 25-11-41-154517.  She owed the Respondent $1,631.35 for service between July 8, 2000 and November 1, 2004 (N.T. 25-27, 47; PECO Exhibit 1).  

		3.	The Complainant took service at 404 N. 52nd Street, Philadelphia, Pennsylvania.  Her account number at this address was 25-11-06-203044.  She owed the Respondent $6,022.45 for service between November 16, 2001 and July 20, 2004 (N.T. 27, 28, 47; PECO Exhibit 1).

		4.	The Complainant took service at 1722 S. 65th Street, 3rd Floor, Philadelphia, Pennsylvania.  Her account number at this address was 25-15-34-355515.  She owed the Respondent $1,461.20 for service between January 14, 2004 and July 21, 2004 (N.T. 36, 37, 48; PECO Exhibit 1).  

		5.	 The Complainant was a customer of the Respondent and took service at 320 N. 62nd Street, Philadelphia, Pennsylvania.  Her account number at this address was 25-04-51-030036.  She owed the Respondent $628.46 for service between April 3, 2001 and July 21, 2004 (N.T. 48, 49; PECO Exhibit 1).  

		6.	The Complainant took service at 320 N. 62nd Street, Philadelphia, Pennsylvania.  Her account number at this address was 25-04-51-030044.  She owed the Respondent $11,356.80 for service between July 2004 and August 25, 2005, which balance included previous unpaid balances at the previous addresses (N.T. 49, 50; PECO Exhibit 1).

		7.	The Complainant owed the Respondent a total balance of $13,897.68, which included all the previous unpaid balances (N.T. 50, 51; PECO Exhibit 2).  

		8.	The Complainant initiated the service at all the addresses above but did not remember whether she asked the Respondent to disconnect the service (N.T. 25-41).    

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:2] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005). [2:  	Section 332(a) of the Public Utility Code provides:

	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that the Respondent has overbilled her.  

		The Complainant testified that she just established her service in April 2008 at the current address at 1722 S. 65th Street, 3rd Floor, Philadelphia, but that the bill was too high.  Her initial bill was $13,897.68 and was quite a shock to her (N.T. 5, 6, 12).  

		The Respondent testified that the $13,987 bill included not only the cost of service provided to the current address, but also those provided to several previous addresses, that spanned a period between July 8, 2000 and April 2008 (Findings of Fact Nos. 1-7).

		In the Complainant’s Brief, apparently she argued that the Respondent was barred from collecting the alleged bills not only by the four-year statute of limitations of the Public Utility Code, 66 Pa. C.S. §1312(a), but also by the Commission’s regulations on payment of outstanding balances, 52 Pa. Code §56.35.  (Main Brief for Complainant at 4, 5).

		In the Respondent’s Briefs, the Respondent argued that this case does not involve a request for refund because the Complainant never paid her electricity charges, that Section 1312(a) of the Public Utility Code does not prohibit a utility to collect amounts lawfully billed to its customer, and that Section 1312(a) limits the authority of the Commission and not that of a public utility.  Souders v. PECO Energy Company, Docket No. C-2008-2053281 (Pa. PUC April 30, 2009) (Main Brief for Respondent at 10; Reply Brief for Respondent at 11, 12).

		The Commission has ruled that a suit brought to have charges removed from a bill is a suit for refund and that the law that is applicable to a suit for refund is the Section 1312 four-year statute of limitations for refunds, rather than the Section 3314 three-year statute of limitations for recovery of penalties or forfeitures.  Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (Pa. PUC March 9, 2004) and Layne v. Philadelphia Gas Works, Docket No. F-00820471 (Pa. PUC February 24, 2003).

		But in Souders, above, where a complainant also sought to have charges removed from a bill, the Commission has ruled that it has authority, under 66 Pa. C.S. §1312(a), to order a refund of any amount paid in excess of the applicable rate contained in an existing and effective tariff of a public utility, and that when a utility lawfully billed a complainant, there is no basis for ordering a refund.  Simply put, a refund occurs only when a complainant was billed in excess of rates contained in a utility’s tariff or when there was past unlawful collection.  

		Here, the Respondent testified that the Complainant’s service was correctly billed.  The unpaid balance of $13,897.68 included not only the charges at the current address but also those at four previous addresses:  $1,631.35 at 5030 Spruce Street between July 8, 2000 and November 1, 2004; $6,022.45 at 404 N. 52nd Street between November 16, 2001 and July 20, 2004; $ 1.461.20 at 1722 S. 65th Street, 3rd Floor between January 14, 2004 and July 21, 2004; and $628.46 at 320 N. 62nd Street between April 3, 2001 and July 21, 2004.  These unpaid balances were transferred and added to the Complainant’s new residential service account,[footnoteRef:3] first at the 320 N. 62nd Street address, which amounted to $11,356.80 between July 2004 and August 25, 2005, then at the current address at 1722 S. 65th Street, 3rd Floor, Philadelphia, which amounted to $13,897.68 between April 2008 to August 25, 2005. [3:  	In part, 52 Pa. Code §56.16 (relating to Transfer of accounts) provides:

*	*	*

    (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.

*	*	*] 


		The Complainant seemed correct in citing Section 56.35 of the Commission’s regulations, 52 Pa. Code §56.35 to support her position.  In part, Section 56.35 (relating to Payment of outstanding balance) of the Commission’s regulations, 52 Pa. Code §56.35, provides:

A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  However, any such residential account . . . may be amortized over a reasonable period of time . . . This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.


		These provisions provide that a utility may require, as a condition of furnishing residential service to an applicant, the payment of any outstanding residential account which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  From this, any amount which is more than 4 years old, is outside a ratepayer’s responsibility, even though the amount was billed lawfully.

		But, from the Souders decision above, the Commission has authority to order a refund when a complainant was billed in excess of rates contained in a utility’s tariff or when there was a past unlawful collection.  There is no indication that the Complainant was billed in excess of the Respondent’s tariff rates or that the Respondent unlawfully billed the Complainant.  It merely collected unpaid charges.  Therefore, as the Commission ruled, there is no basis for the Commission to order a refund.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Deborah Brown has not carried her burden of proof.


		3.	The Commission has authority to order a refund when a ratepayer was billed in excess of a utility’s tariff rates or when there was a past unlawful collection.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Deborah Brown against PECO Energy Company at Docket No. C-2009-2097007 is dismissed.



Date:	        October 5, 2009        			____________________________________
							Ky Van Nguyen
							Administrative Law Judge
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