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OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on May 12, 2009.  The proceeding concerns the Formal Complaint (Complaint) filed by Benjamin A. Martins, III (Complainant) with the Commission against PECO Energy Company (PECO).  The Complaint is an appeal of an informal decision of the Commission’s Bureau of Consumer Services (BCS), issued on June 20, 2008, at BCS Case No. 002289533.  The BCS decision established a payment arrangement for Complainant that required him to make monthly budget payments of $252 plus $57 toward his arrearage of $3,414.05.  In his Complaint, the Complainant averred that there were incorrect charges on his bill because PECO improperly transferred unpaid balances from a different service address to his account.  In her Initial Decision, the ALJ found that the charges were correct, but because Complainant had not complied with the BCS payment arrangement, the Complainant was not entitled to a second payment arrangement pursuant to Section 1405(f) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(f).

No Exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall modify the Initial Decision consistent with this Opinion and Order.

History of the Proceeding[footnoteRef:1] [1: 		This History of the Proceeding is largely taken from the Initial Decision at pages 1-3.] 


		On August 18, 2008, the Complainant filed a Complaint with the Commission against PECO alleging, among other things, the following:  that there are incorrect charges on his bill; that his September 2007 bill was $3,729.43 and that $3,414.00 was for service to 560 S. 69th Street in Upper Darby; that Lisa Easley Martin, his ex-wife, and John Austin live at the 69th Street property; and that the residents of the 69th Street address are responsible for their own bill.  The Complainant requested that the bill be transferred to Lisa Easley Martin and John Austin.

		On September 22, 2008, PECO filed an Answer.  In its Answer, PECO denied that there are incorrect charges on the Complainant’s bill.  PECO averred that the same social security number is linked to the names John Martin and Benjamin A. Martins, III.  PECO averred that the accounts at 6543 Dorel Street, the Complainant’s current address, and at 560 S. 69th Street in Upper Darby were opened under the name of John Martin.  PECO stated that it does not know why the Complainant failed to use his correct name to open his current account.  The service at the Dorel Street address was initiated in John Martin’s name on June 30, 2001.  PECO averred that the account at 560 S. 69th Street in Upper Darby was initiated on April 27, 2006, in John Martin’s name.  The service remained in John Martin’s name until May 9, 2007, the date the account was finalized with a balance of $2,281.21.  PECO transferred $2,281.21 from the 69th Street account into the Dorel Street account on June 18, 2007.  PECO stated that when $2,281.21, the amount of the 69th Street final bill, is deducted from the Complainant’s current account balance of $3,890.01, the outstanding balance of $1,608.80 is the amount owed for service at Dorel Street.

		The hearing in this matter was held on January 12, 2009.  The Complainant, Benjamin A. Martins, III, testified in support of the Complaint.  PECO presented one witness, Nadine Tillman, a regulatory assessor for PECO.  The record in this case consists of sixty-four pages of testimony and eleven exhibits.  The record closed on January 27, 2009.

Discussion

			The ALJ issued twenty-one Findings of Fact and four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implications they are modified or reversed by this Opinion and Order.

		The ALJ correctly assigned the burden of proof to the Complainant.  Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the 

proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that PECO has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		The ALJ also noted that care must be exercised to insure that the decision is supported by substantial evidence. 2 Pa. C. S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

		Before the ALJ, the Complainant denied that he was responsible for the bill in the amount of $2,299.32 for service to 560 S. 69th Street in Upper Darby, PA.  He testified that he has lived at 6543 Dorel Street since May 2000 (Tr. 5, 6).  He said that although he requested service in his name for Dorel Street, the bills are in the name of John Martin (Tr. 7, 17).  This account at account number 25-13-64-131 was established on June 30, 2001 (Tr. 7, 17, 35-37; PECO Cross Exam Ex. 1; PECO Ex. 1, 6, 7).  It is undisputed that this is the Complainant’s account.  At the time of the hearing, PECO had changed the name of the ratepayer on that account to Benjamin A. Martins a/k/a John Martins (Tr. 47).

		At the time of the hearing, the outstanding balance for service to Dorel Street was $1,773.50.  The total account balance minus the final bill for 69th Street ($4,072.82-$2,299.32) is $1,773.50 (PECO Ex. 1).  The Complainant stated that he was not contesting that he owed this amount (Tr. 11).

		The Complainant stated that his ex-wife, Lisa Easley Martin, and her boyfriend, John Austin, live at 560 S. 69th Street in Upper Darby, PA (Tr. 9, 12).  He testified that he put the lease in his name at the 69th Street property (Tr. 9, 10-12, 13).  He did not think that he would have a problem because he put her lease in his name when she lived at 7311 West Chester Pike in Upper Darby (Tr. 9, 14).  His ex-wife paid all of the bills at that location.  He said that he did not know that she requested service from PECO in his name for the 69th Street property (Tr. 51).  After he found out, he asked her to go to PECO’s office to explain that he never lived there.  Although she promised to go, she never went to PECO to resolve the matter (Tr. 9, 10, 51).

		PECO presented evidence to show that the Complainant had service in his name at various addresses since 1987.  The same social security number was used to establish the accounts on 4th Street and Guilford Road (Tr. 24-28; PECO Ex. 1, 2, 3).  It is undisputed that this is the Complainant’s social security number (PECO Cross Exam Ex. 1; PECO Ex. 1).  When the accounts for Glencoe Road, 69th Street and Dorel Street were established, the social security number that was used had the same first five digits as the Complainant’s social security number.  However, two of the last four digits were transposed.  PECO provided evidence that the Complainant’s driver’s license number matches the driver’s license number used to establish these accounts (Tr. 29; PECO Cross Exam Ex. 1; PECO Ex. 1).

		The 69th Street and Dorel Street accounts were established in the name of John Martin.  The evidence of record demonstrates that the Complainant applied for service and is responsible for service at Dorel Street.  The Complainant stated that he applied for service in the name of Benjamin A. Martins and the bills have John Martin’s name on it.  He said that PECO’s representative took his social security number when he called to have it changed, but it was not resolved (Tr. 7, 17).  He continued to pay the bill (Tr. 7, 17).

		Nadine Tillman, a regulatory assessor for PECO’s testified that Barbara Watson, another customer, called about receiving bills for John Martin (Tr. 39, 40).  PECO concluded that this happened because two of the numbers in the Complainant’s social security number were transposed (Tr. 39, 40).

		Ms. Tillman stated that in June 2007, PECO transferred the unpaid balance, $2,299.32, from the 69th Street account into the Dorel Street account for John Martin (Tr. 36, 38; PECO Ex. 1, 7).

		The ALJ concluded that the Complainant presented evidence to show that he was living at Dorel Street during the time the service was provided to 69th Street.  However, the Complainant failed to show that he did not authorize his ex-wife to establish service using his social security number and driver’s license number.  He did not provide evidence that he filed a police report or any documentation concerning identity theft (Tr. 45, 46).  He testified that he allowed his ex-wife to lease property in his name.  She did not go to PECO to explain the situation and she did not come to the hearing to testify.  He admitted that the lease for the 69th Street property was in his name.  Therefore, the ALJ determined that the Complainant failed to meet his burden of proving that he is not responsible for the bill.  We agree with this finding.  

		Additionally, the ALJ noted that during the hearing Mr. Martins asked about a payment arrangement.  PECO testified that Mr. Martins did not comply with the BCS-issued payment arrangement and as a result, the entire past due amount was due and payable.  Mr. Martins, however, argued that he was told to pay only the current bills.  ALJ Fordham found that there was no evidence of a change in income and, that absent a change in income, the Commission could not issue another payment arrangement.

		We find that the ALJ erred in her application of the law to the issue of the BCS payment arrangement.  Here, the ALJ found that the Complainant defaulted on the BCS-issued payment arrangement.  According to the ALJ, Section 1405(D) of the Code, 66 Pa. C.S. § 1405(D), provides that since the Complainant defaulted on the BCS payment arrangement, a second payment arrangement cannot be ordered.

		However, the ALJ failed to give effect to Section 1405(f) of the Code, 66 Pa. C.S. § 1405(f).  That Section states, in pertinent part, that:

Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

		Additionally, our Regulations at 52 Pa. Code § 56.174(3) read as follows:

(3)  Stay of informal complaint decision. Upon appeal from the mediation decision of the Bureau of Consumer Services, there shall be an automatic stay of payment arrangements ordered in that decision, other than current bills not at issue.  The utility may request that the special agent remove the stay and order payment of amounts set forth in the mediation decision. When current bills are not at issue, the ratepayer will be responsible for payment of current, undisputed bills pending review.

		Accordingly, a customer that timely appeals a BCS decision is to pay current, undisputed amounts during the time the formal complaint is pending review.  A customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is ultimately adjudicated and a final Order is issued by the Commission.  Kalamets v. Columbia Gas of PA, Inc., Docket No. Z-01701441 (Order Entered October 14, 2005).  As such, a finding that a customer can default on the BCS decision that is being contested is in error.  Here, the Complainant explicitly stated that he tried to pay the current bills.  Tr. at 48.  Further, in the Prehearing Order dated December 9, 2008, ALJ Fordham specifically ordered Mr. Martins to pay undisputed portions of the bill pending a final Commission Order.  Prehearing Order at 3.  

		Based on the foregoing, we conclude that the BCS-directed payment arrangement is in force.  As such, the Complainant shall make payments in compliance with the payment arrangement issued by BCS and retire his past due balance within sixty months.  66 Pa. C.S. § 1405(b)(1).

Conclusion

		Based on the foregoing discussion, we will modify the Recommended Decision consistent with this Opinion and Order; THEREFORE,


		IT IS ORDERED:

	1.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is modified, consistent with this Opinion and Order.

	2.	That the Formal Complaint filed on August 18, 2008, by Benjamin A. Martins, III, against PECO Energy Company, is dismissed with prejudice.

	3.	That Benjamin A. Martins, III, shall make payments of budget bills plus $57 per month toward his arrearage consistent with the Bureau of Consumer Services payment arrangement as directed in the informal decision issued on June 20, 2008, at BCS Case No. 002289533, so as to retire his past due balance within sixty (60) months. 
  
		5.	That if Benjamin A. Martins, III, complies with this payment plan, PECO Energy Company shall not terminate electric service except for valid safety or emergency reasons. 

6.	That if Benjamin A. Martins, III, complies with this payment plan, PECO Energy Company shall waive late payment charges.


7.	That if Benjamin A. Martins, III, fails to comply with this payment arrangement, PECO Energy Company may terminate utility service to him upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Commission's Regulations, 52 Pa. Code §§ 56.1, et seq.  
		
[image: ]
							BY THE COMMISSION,


							James J. McNulty
							Secretary

(SEAL)

ORDER ADOPTED:  September 24, 2009

ORDER ENTERED:  November 5, 2009
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