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	License Application of Just Energy Pennsylvania
Corp. for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Broker/Marketer and Aggregator Engaged in the Business of Supplying Electricity
	Docket Number:           A-2009-2097544


ORDER

BY THE COMMISSION:
On March 18, 2009, Just Energy Pennsylvania Corp. (JEPC), under its prior name Pennsylvania Energy Savings Corp. (PESC), filed an application seeking to become a licensed electric generation supplier (EGS) in the service territory of Duquesne Light Company, within the Commonwealth of Pennsylvania.  The application was filed pursuant to the Commission’s regulations at 52 Pa. Code §§54.31-54.43, which became effective on August 8, 1998, and which were established under Section 2809 of the Public Utility Code, 66 Pa. C.S. §2809.
§2809 provides in pertinent part that:

License Requirement.--No person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators and other entities, shall engage in the business of an electric generation supplier in this Commonwealth unless the person or corporation holds a license issued by the Commission.  66 Pa. C.S. §2809.

An electric generation supplier is defined as:

A person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators or any other entities, that sells to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company, or that purchases, brokers, arranges or markets electricity or related services to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company.  66 Pa. C.S. §2803.

JEPC is a foreign corporation, organized on February 25, 2009, in the State of Delaware under its prior name PESC, and registered to do business in the Commonwealth of Pennsylvania as of March 6, 2009.  PESC amended its certificate of authority in Pennsylvania on June 15, 2009, to reflect the change in its name to JEPC.  JEPC proposes to act as a broker/marketer and aggregator engaged in the business of supplying electricity to residential and commercial customers in the service territory of Duquesne Light Company, within the Commonwealth of Pennsylvania.  JEPC is one of several affiliates/subsidiaries (collectively Energy Savings Group) of Energy Savings Income Fund (Fund).  The Fund is an open-ended limited purpose trust established by a Declaration of Trust, dated April 18, 2001, as amended and restated from time to time, and governed by the laws of the Canadian Province of Ontario.  


JEPC only provided a generic disclosure statement in its application.  JEPC states that it cannot prepare and provide a Pennsylvania specific disclosure statement since it does not yet have its product line finalized for Pennsylvania.  JEPC has provided proofs of publication in Pennsylvania newspapers and proofs of service to the interested parties as required by the Commission.  JEPC has provided a $250,000 letter of credit as required by the license application.  JEPC has provided the required Pennsylvania Emergency Management Agency (PEMA) contact information.

JEPC states that Energy Savings Group employed 674 persons as of    March 31, 2008 and was also utilizing approximately 560 independent contractors in the door-to-door marketing of gas contracts and electricity contracts in the Canadian provinces of Ontario, Alberta, Manitoba and British Columbia and the states of Illinois, Indiana, New York and Texas.  JEPC proposes to use the same process of hiring independent contractors in Pennsylvania for door-to-door marketing.
  Questions were directed to JEPC by Commission staff regarding its intended use of independent contractors in Pennsylvania in light of Energy Savings Group’s business history in Illinois and New York.  

The conduct of the Company’s affiliates in other states, where independent contractors have been used, raised consumer protection concerns.  This is particularly so in Illinois and New York.  The continuing consumer protection issues in other jurisdictions lead us to question the Company’s overall fitness, since they provide insight into JEPC’s potential conduct as a licensee in Pennsylvania.  

First, and most significant, is the conduct of Illinois Energy Savings Corp d/b/a U.S. Energy Savings Corp. (IESC) as a gas supplier.  JEPC notes in supplemental information submitted in its filing for a natural gas supplier license, at A-2009-209811, that a settlement was recently reached in the lawsuit filed by the Attorney General of Illinois, in which JEPC’s affiliate admitted no wrongdoing.  However, we note a May 14, 2009 press release, from the Illinois Attorney General’s office, available at  the following web link: http://www.illinoisattorneygeneral.gov/pressroom/2009_05/index.html, which states: “Attorney General Lisa Madigan today announce an agreement with U.S. Energy Savings Corp. that will allow hundreds of Illinois consumers to terminate contracts and receive $1 million in restitution as a result of a lawsuit filed last year alleging that the alternative gas supplier sold fixed-rate gas contracts using misleading sales tactics that falsely promised significant consumer savings.”  

JEPC provided information that other Illinois complaints remain open against it, including an action filed on March 3, 2008 with the Illinois Commerce Commission (ICC), at Docket No. 08-00175 (2008 Filing), which is now on its fifth Stipulated Agreement for an extension of time.  In the 2008 Filing, the Citizens Utility Board (CUB) and the other complainants alleged that IESC violated the Alternative Gas Supplier Law, 220 ILCS 5/19-100 et seq. and other Illinois acts.
Unfortunately, the 2008 lawsuit by the Illinois Attorney General and the CUB complaint against IESC are not the first time misleading sales tactics have been alleged against IESC and its agents in Illinois.  Previously, on April 24, 2006, CUB filed a complaint, at Docket No. 06-0337, alleging that the marketing practices of U.S. Energy Savings Corp violated the Alternative Gas Supplier Act.  The Illinois Attorney General was a party to the proceeding.  The docket was settled in December 2006 pursuant to a confidential settlement agreement and release.

 Finally, the ICC issues annual reports which include data regarding the number of contacts (inquiries and complaints) that the Commission receives from residential customers regarding alternative gas suppliers.  While IESC had the most contacts in 2005 (221), there were other companies with significant totals (179 and 188).  However, while the annual statistics for other suppliers have only ranged from 2 to 95 a year during the period 2006 – 2008, IESC’s contact totals have ranged from 418 to 654. 
Second, is the conduct of JEPC’s affiliate, New York Energy Savings Corp. (NYESC)  JEPC’s application did note that there were increasing numbers of complaints in the Buffalo, New York area in late 2007.  However, the Commission further notes that the Attorney General of the State of New York (NYAG) caused an inquiry to be made into NYESC, at AOD #08-84, and that in an agreement between the NYAG and NYESC, signed by the NYAG on July 14, 2008, NYESC agreed to pay $200,000 to the State of New York to settle the NYAG’s investigation of NYESC, without NYESC admitting or denying the NYAG’s findings.
We also note that the New York Public Service Commission issues a Monthly Report on Consumer Complaint Activity.  While NYESC has consistently had a very high number of complaints, it is not unique among energy service companies in New York. 

Third, we note that JEPC has an affiliate, Just Energy Texas, LP, (JET) licensed as a Retail Electric Provider in Texas since August 14, 2002.  JET is an active provider to consumers in Texas, including residential customers.   The Public Utility Commission of Texas maintains a Residential Retail Electric Provider Complaint Scorecard.  The scorecard groups the 33 to 34 retail electric providers into five groupings of approximately equal size based on a 6-month rolling average of complaint rates per 1,000 customers relative to other companies.  Scorecards are available from September 1, 2008.  JET consistently tracks in the fourth group, the “higher than average rate of complaints” group.


Regarding the financial and technical requirements of the license application, JEPC submitted the 2008 annual report for Energy Savings Income Fund, a Canadian Trust.  The report includes consolidated statements of Cash Flows, Operations, Unitholders’ Equity and Balance Sheets audited by KPMG, LLP, in accordance with auditing standards generally accepted in Canada.  JEPC has also supplied resume data for its principal officers.
Upon review, we do not believe that JEPC has sufficiently demonstrated the necessary technical fitness to be granted an electric generation supplier license.  We note that JEPC’s business model and top management is the same or very similar to its affiliates in other states.  JEPC has not provided sufficient information to demonstrate that its conduct would not replicate the problematic history of its affiliates, since some of these concerns have arisen fairly recent.  
As noted above, JEPC’s affiliates tend to have high complaint levels in other states.  Two of the company’s affiliates have agreed to pay large fines or make significant restitution to customers.  Of particular concern is the track record of JEPC’s affiliate, IESC, in Illinois.  IESC settled CUB’s 2006 complaint before the ICC in late 2006.  However, slightly more than a year later, CUB once again filed a complaint before the ICC, with similar allegations, which we note is still not resolved.  In the same timeframe, the Illinois Attorney General, a party to the 2006 complaint, filed a lawsuit alleging similar violations, resulting in a May 2009 settlement involving restitution of $1 million to customers.  
JEPC states that changes have been made to the business practices of the company and affiliates.  However, based on the repetition of events in Illinois and the lack of a resolution in the most recent complaint in Illinois, it is not apparent that the issues have been resolved and that similar issues will not arise in Pennsylvania.


As of October 28, 2009, no protests have been filed.

We find that the applicant:
Is not fit and able to properly perform the service proposed in conformance with applicable provisions of the Public Utility Code and lawful Commission orders and regulations, specifically including 52 Pa. Code Chapter 56 (relating to Standards and Billing Practices for Residential Utility Service).

Upon full consideration of all matters of record, we find that approval of this application would be contrary to the public interest and that the application should be denied, without prejudice; THEREFORE,

IT IS ORDERED:
1.
That the application of Just Energy Pennsylvania Corp. is hereby denied, without prejudice, consistent with this Order.
2.
That Just Energy Pennsylvania Corp.’s letter of credit be returned to its issuer.


3.
That this proceeding at Docket No. A-2009-2097544 be closed.
[image: image1.emf]

BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  November 6, 2009
ORDER ENTERED:  November 9, 2009
� Just Energy Pennsylvania Corp. maintains that the Public Utility Code and Commission regulations regarding supplier licensing permit it to use independent contractors without each such contractor required to be separately licensed as an electric generation supplier.  In light of our disposition of Just Energy Pennsylvania Corp.’s application on its failure to establish fitness, we do not reach that issue today.


� Commission Staff has not requested this information because it is a confidential settlement.
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