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HISTORY OF THE PROCEEDING



On July 16, 2008, Marla R. Brown (“Brown” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged that there are incorrect charges on her bill and she requested a payment arrangement.  In the letter attached to the complaint, the Complainant alleged, among other things, the following:  that the Respondent was charging the Complainant two generation charges, two transmission charges, two distribution charges and two transition charges on her bills; that it is irrelevant that the Complainant is enrolled in the Customer Assistance Program; and that her neighbor’s bill from the Respondent does not have two charges for generation, transmission, distribution or transition costs.  



The Respondent filed an Answer and New Matter on August 29, 2008.  In the Answer the Respondent admitted that it provides electric service to the Complainant.  The Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent denied that it has double billed or overcharged the Complainant.  The Respondent explained that according to the bill attached to the complaint, the Complainant used a total of 1159 kWh for the billing period.  According to the Respondent’s tariff, customers are billed one rate for the first 500 kWh for each billing period and any amount over 500 kWh of usage per billing period is billed at a different rate.  The Respondent stated that these charges are listed on separate lines on the customer’s bills. 



The Respondent asserted that the Complainant filed a previous complaint with the Commission at Docket No. Z-01238111 on April 19, 2004.  A copy of the April 19, 2004 complaint is attached to the Answer and marked as Exhibit B.  The Respondent averred that Special Agent Amanda N. Rumsey heard the complaint on January 21, 2005, and issued an Initial Decision on April 6, 2005, holding that the Complainant failed to sustain her burden of proof.  A copy of the Initial Decision, dated April 6, 2005, is attached to the Answer and marked as Exhibit C.  On June 9, 2005, the Commission issued an Order which modified the Initial Decision in part.  A copy of the June 9, 2005 Commission Order is attached to the Answer and marked as Exhibit E.



The Complainant appealed the Commission’s June 9, 2005 Order, at Docket No. Z-01238111, to the Commonwealth Court of Pennsylvania.  A copy of the appeal is attached to the Answer and marked as Exhibit F.  On September 26, 2006, the Commonwealth Court of Pennsylvania affirmed the Commission’s June 9, 2005 Order.  A copy of the Commonwealth Court Docket Sheet is attached to the Answer and marked as Exhibit G.  Subsequently, the Complainant appealed the Commonwealth Court decision.  The Supreme Court of Pennsylvania denied the Complainant’s Petition for Allowance of Appeal on March 20, 2007.  The Complainant filed two subsequent Motions for Reconsideration and the Supreme Court of Pennsylvania denied both Motions for Reconsideration.  The Supreme Court Docket Sheet is attached to the Answer and marked as Exhibit H.  


According to the Respondent’s Answer, the current complaint raises the same issues resolved in the prior complaint at Docket No. Z-0123811.  The Respondent contends that the Commission should not allow the Complainant to raise the same issues a second time.  The Respondent denies that the Complainant is entitled to a new payment arrangement.  



In the New Matter the Respondent stated that the Complainant currently receives a discounted CAP rate; that the Commission previously determined that it could not order a payment arrangement while the Complainant received a discounted CAP rate; and that the Commonwealth Court of Pennsylvania and the Supreme Court of Pennsylvania affirmed the Commission’s determination.  In the Answer and New Matter the Respondent requested that the Commission dismiss the complaint.



The Respondent also filed a Preliminary Objection in the instant matter on August 29, 2008.  The Preliminary Objection asserted that the Commission should dismiss the complaint pursuant to 52 Pa. Code §5.101(a)(6) because the Complainant previously litigated the issues and claims in the prior complaint at Docket No. Z-01238111.  According to the Preliminary Objection, the Complainant’s complaint is barred by the doctrines of res judicata and collateral estoppel.  



On August 29, 2008, the Respondent filed a Motion for Judgment on the Pleadings in the instant matter.  In the motion, the Respondent alleged that the Complainant currently receives a discounted CAP rate on her bill.  The Respondent asserted that this claim should be dismissed because the Commission has already determined that it cannot order a payment arrangement while the Complainant is receiving a discounted CAP rate on her bill.  



The Complainant did not file an Answer to the Respondent’s New Matter, Preliminary Objection or Motion for Judgment on the Pleadings in the instant matter.  



In an Initial Decision, dated November 7, 2008, Administrative Law Judge David Salapa granted the Motion for Judgment on the Pleadings and dismissed the complaint in the instant matter with prejudice.



The Complainant filed Exceptions to the Initial Decision.



By Order entered May 29, 2009, the Commission reversed the Initial Decision in part.  Specifically, the Commission granted the Complainant’s Exception No. 4.  In addition, the Commission remanded the matter to the Office of Administrative Law Judge for a further hearing to be held for the sole and limited purpose of eliciting testimony from the parties on Complainant’s claim that she is being double billed.  



On June 29, 2009, the Respondent, through its counsel, filed a Motion for Continuance of Hearing Date.  Subsequently, the Respondent withdrew its Motion and Shari Gribbin, Esquire, entered her appearance.



A hearing in this matter was held on July 10, 2009, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Marla R. Brown, testified in support of the complaint and sponsored one exhibit: Complainant’s Exhibit 1 – Complainant’s bills dated March 10, 2008 and April 9, 2008.  Shari Gribbin, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa Anne Ferrier, a regulatory assessor for the Respondent, who sponsored four exhibits:  PECO Exhibit A – pages 1, 38-48 of the transcript of January 21, 2005 telephonic hearing at Docket No. Z-01238111; PECO Exhibit B – Tom Lerro’s report; PECO Exhibit C – correspondence dated September 8, 2008, from Ms. Ferrier to the Complainant; PECO Exhibit D – the Complainant’s account statement for service from July 2007 through June 2009.



The record in this case consists of an eighty – three page transcript of the hearing and five exhibits.  The record closed on July 29, 2009.

FINDINGS OF FACT



1.
The Complainant is Marla R. Brown, 2565 N. Patton Street, Philadelphia, PA 19132.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
A hearing in a prior proceeding between the Complainant and the Respondent at Docket No. Z-01238111 was held on January 21, 2005 (Tr. 43; PECO Ex. A).



4.
Tom Lerro, a field investigator for the Respondent, testified during the January 21, 2005 hearing about his visit to the Complainant’s property (Tr. 43, 68; PECO. Ex. A).



5.
Mr. Lerro’s field report was entered into evidence during the January 21, 2005 hearing (Tr. 44, 68; PECO Ex. A, B).



6.
During Mr. Lerro’s field investigation at the Complainant’s property on October 4, 2002, he recorded the appliances that the Complainant had at the property, idled the disk on the Complainant’s meter and observed that the properties on both sides of the Complainant were vacant.  He did not find any foreign wiring (Tr. 43, 44; PECO Ex. A at 40-42, 45–47; PECO Ex. B).



7.
The Complainant’s complaint at Docket No. Z-01238111 was dismissed in the Initial Decision, dated March 14, 2005 (Tr. 5). 



8.
The Commission modified the Initial Decision, in part, in its Order, entered June 9, 2005.  The complaint was dismissed (Tr. 5). 


9.
The Commonwealth Court affirmed the Commission’s Order in its Memorandum Opinion, dated September 28, 2006 (Tr. 5).


10.
In the CAP Rate program the Complainant receives a 50% discount on the first 500 kilowatt hours she uses.  The Complainant is charged the regular rate for any usage over 500 kilowatts hours (Tr. 47, 48; PECO Ex. C, D). 



12.
On the Complainant’s bill for the period from January 16, 2008, through February 17, 2008, the Complainant was billed for 1,312 kilowatt hours.  The first 500 kilowatts hours were billed at a 50% discount and the other 812 kilowatt hours were billed at the regular rate.  Therefore, on her bill there was one customer charge and one charge for generation, transition, distribution and transmission for the first 500 kilowatt hours and another charge for generation, transition, distribution and transmission for the remaining 812 kilowatt hours (Tr. 47, 48, 50; C. Ex. 1, p. 2; PECO Ex. C., D).



13.
On the Complainant’s bill for the period from February 17, 2008, through March 17, 2008, the Complainant was billed for 1,159 kilowatt hours.  The first 500 kilowatts were billed at a 50% discount and the other 659 kilowatt hours were billed at the regular rate.  Therefore, on her bill there was one customer charge and one charge for generation, transition, distribution and transmission for the first 500 kilowatt hours and another charge for generation, transition, distribution and transmission for the remaining 659 kilowatt hours (Tr. 47, 48, 50; C. Ex. 1, p. 1; PECO Ex. C., D).



14.
Ms. Ferrier sent the Complainant correspondence dated September 8, 2008, explaining how the unbundled charges are stated on her bill (Tr. 45-47, 68; PECO Ex. C).



15.
The Complainant’s usage is consistent (Tr. 51, 54; PECO Ex. D).


16.
In 2007, the usage on the bills for service to August 15, 2007, September 14, 2007, and October 15, 2007 was less than 500 kilowatt hours.  The August bill was in the amount of $21.71 for 258 kilowatt hours.  The September bill was in the amount of $17.92 for 199 kilowatt hours.  The October bill was in the amount of $16.00 for 169 kilowatt hours (Tr. 54; PECO Ex. D).



17.
In 2008, the usage on the bills for service to June 16, 2008, July 17, 2008, August 15, 2008, and September 12, 2008 was less than 500 kilowatt hours.  The June bill was in the amount of $18.81 for 217 kilowatt hours.  The July bill was in the amount of $20.77 for 248 kilowatt hours.  The August bill was in the amount of $24.12 for 301 kilowatt hours.  The September bill was in the amount of $15.59 for 166 kilowatt hours (Tr. 54, 57, 63; PECO Ex. D).



18.
Prior to the hearing the last payment that the Respondent received from the Complainant was in the amount of $122.00 on April 30, 2007 (Tr. 51; PECO Ex. D).



19.
The Respondent did not receive any LIHEAP or any other grants to be applied to the Complainant’s account in 2008 and 2009 (Tr. 51, 52; PECO Ex. D).



20.
The late fees that the Complainant was charged during the pendency of her instant complaint were removed prior to the July 10, 2009 hearing.  A total of $586.81 in late fees was cancelled (Tr. 55, 56; PECO Ex. D).


21.
While the complaint in the instant case was pending, no termination action occurred on this account (Tr. 56).  



22.
At the time of the hearing, the Complainant’s outstanding balance was $6,222.02 (Tr. 51; PECO Ex. D).  

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In its Answer, the Respondent stated that the current complaint raises the same issues resolved in the prior complaint at Docket No. Z-0123811.  In the New Matter the Respondent stated that the Complainant currently receives a discounted CAP rate; that the Commission previously determined that it could not order a payment arrangement while the Complainant received a discounted CAP rate; and that the Commonwealth Court of Pennsylvania and the Supreme Court of Pennsylvania affirmed the Commission’s determination.  Accordingly, the Respondent requested that the Commission dismiss the complaint.



In addition, the Respondent filed a Preliminary Objection in the instant matter on August 29, 2008.  The Preliminary Objection asserted that the Commission should dismiss the Complainant’s complaint pursuant to 52 Pa. Code §5.101(a)(6) because the Complainant previously litigated the issues and claims in the prior complaint at Docket No. Z-01238111.  On August 29, 2008, the Respondent filed a Motion for Judgment on the Pleadings in the instant matter.  



The Complainant did not file an Answer to the Respondent’s New Matter, Preliminary Objection or Motion for Judgment on the Pleadings in the instant matter.  



In an Initial Decision, dated November 7, 2008, Administrative Law Judge David Salapa granted the Motion for Judgment on the Pleadings and dismissed the complaint in the instant matter with prejudice.



The Complainant filed Exceptions to the Initial Decision.



By Order entered May 29, 2009, the Commission reversed the Initial Decision in part.  
Based upon the foregoing discussion, we shall grant the Complainant’s Exception No. 4 to the extent of affording the Complainant a hearing for the sole and limited purpose of eliciting testimony from the parties on Complainant’s claim that she is being double billed.  We therefore reverse the Administrative Law Judge’s Initial Decision in part, consistent with the foregoing discussion, and remand this case for further proceedings consistent with this Opinion and Order. 
Order at 7. 


During the July 2009 hearing, the Complainant testified that the Respondent was billing her for electric used by someone else (Tr. 11).  Although she acknowledged that Tom Lerro conducted an investigation, she disagreed with his conclusions (Tr. 16, 17, 21).  



She stated that she has lived by herself since 1990 and that her usage is low (Tr. 12, 19).  In addition, she testified that she was overbilled because her bill contains two charges for generation, transmission, transition and distribution (Tr. 17, 18, 25, 35).  She said that her bills should not exceed $23.00 (Tr. 35).  Furthermore, she complained about her outstanding balance.  She testified that she has been making payments and submitting $400.00 to $500.00 CRISIS grants to the Respondent each year (Tr. 38). 


Teresa Anne Ferrier, a regulatory assessor for the Respondent, testified that when the Complainant uses more than 500 kilowatts in a billing period, the generation, transmission, transition and distribution charges for usage up to 500 kilowatt hours is shown on one line and the generation, transmission, transition and distribution charges for usage more than 500 kilowatt hours is shown on another line (Tr. 65, 64).  On the CAP Rate program the Complainant receives a 50% discount on the first 500 kilowatt hours she uses.  The Complainant is charged the regular rate for any kilowatt usage over 500 kilowatts hours (Tr. 47, 48; PECO Ex. A, C).  Ms. Ferrier testified that she sent the Complainant correspondence dated September 8, 2008, explaining the bills (Tr. 46, 47; PECO Ex. C).


Ms. Ferrier explained the two bills that the Complainant submitted as exhibits.  On the bill for the period from January 16, 2008, through February 17, 2008, the Complainant was billed for 1,312 kilowatt hours.  The first 500 kilowatts were billed at a 50% discount and the other 812 kilowatt hours were billed at the regular rate.  Therefore, on her bill there was one customer charge and one charge for generation, transition, distribution and transmission for the first 500 kilowatt hours and another charge for generation, transition, distribution and transmission for the remaining 812 kilowatt hours (Tr. 47, 48, 50; C. Ex. 1, p. 2; PECO Ex. C, D).  On the bill for the period from February 17, 2008 through March 17, 2008, the Complainant was billed for 1,159 kilowatt hours.  Therefore, on her bill there was one customer charge and one charge for generation, transition, distribution and transmission for the first 500 kilowatt hours based on the 50% discount and another charge for generation, transition, distribution and transmission for the remaining 659 kilowatt hours at the regular rate (Tr. 47, 48, 50; C. Ex. 1, p. 1; PECO Ex. C, D).



Ms. Ferrier noted that there are months when the Complainant does not use 500 kilowatts.  Thus, she would only see one charge in those months (Tr. 63). 



Ms. Ferrier testified that the Complainant’s usage was consistent.  During the summer months, the usage is low.  During the heating months, her usage increases (Tr. 51; 53, 54; PECO Ex. D).


Ms. Ferrier explained that the Complainant was incorrectly charged late fees while her dispute was pending (Tr. 54).  When Ms. Ferrier discovered the error, she cancelled the late fees in the amount of $586.81 (Tr. 55, 56; PECO Ex. D).  She noted that some of the Complainant’s bills were high because of the late fees.  The Complainant’s June 2009 bill was $18.83 when the $70.82 in late fees was removed (Tr. 57; PECO Ex. D).  Ms. Ferrier made a notation on the file so that late fees would not be assessed while the charges were in dispute 
(Tr. 56, 57).  


Ms. Ferrier said that the Complainant did not make any payments since April 2007 or submit any LIHEAP or any other grants any grants during 2008 or 2009 (Tr. 51, 52; PECO Ex. D).



The Complainant failed to prove that she is being double billed.  It is clear that since the charges for usage less than 500 kilowatt hours differ from charges for usage that exceeds 500 kilowatt hours, the charges are shown on different lines.  In addition, after the late fees were removed, the Complainant’s bills were substantially lower.  Consequently, the Complainant failed to sustain her burden of proof.


Based on the evidence in the record, the Complainant was billed properly for her electric usage.  The Complainant failed to prove that the Respondent double billed her or that her bills were incorrect. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Marla R. Brown against the PECO Energy Company at Docket C-2008-2055866 is dismissed in its entirely. 



2.
That the record in this case is marked closed.

Date:
October 27, 2009



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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