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PECO Energy Company


OPINION AND ORDER


BY THE COMMISSION:

		Before the Commission for consideration and disposition is the Initial Decision of Special Agent David A. Alexander (Special Agent) issued on August 17, 2009.  The proceeding concerns the Formal Complaint (Complaint) filed by Rick Trier (Complainant) with the Commission against PECO Energy Company (PECO).  In the Initial Decision, the Special Agent granted PECO’s Motion to Dismiss due to the failure of the Complainant to appear at hearing and present evidence in support of his Complaint.  No Exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall modify the Initial Decision consistent with this Opinion and Order.

History of the Proceeding[footnoteRef:1] [1: 		This History of the Proceeding is largely taken from the Initial Decision at pages 1-2.] 


On March 19, 2009, the Complainant filed a Complaint with this Commission against PECO in which he alleged that he received a notice that his utility service was being terminated.  As relief, he requested a new payment arrangement.  On April 10, 2009, PECO filed an Answer and New Matter (Answer) to the Complaint.

By Hearing Notice dated May 28, 2009, the Parties were notified that an Initial Hearing in this case was scheduled for 10:00 a.m. on Monday, July 20, 2009.  A Prehearing Order, dated June 2, 2009, was issued which again stated the date and time of the scheduled hearing and advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On the scheduled day and time of the hearing, Complainant failed to appear.  PECO moved for dismissal of the Complaint for failure to prosecute.  On August 17, 2009, Special Agent Alexander’s Initial Decision was issued which granted PECO’s Motion to Dismiss.  The Commission then exercised its right under Section 332(h) of the Code, 66 Pa. C.S. § 332(h) to review the Initial Decision.

Discussion

			The Special Agent issued nine Findings of Fact and four Conclusions of Law.  We adopt the Special Agent’s findings and conclusions except for Conclusion of 
Law No. 2. 

		The Special Agent correctly assigned the burden of proof to the Complainant.  Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

The Special Agent also noted that this Commission is required to provide due process to parties appearing before us.  That requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

The Special Agent noted that the Hearing Notice and Prehearing Order in this proceeding were mailed to the Complainant at the address listed on his Complaint form and were not returned to the Commission.  Accordingly, the Special Agent properly found that the Complainant was deemed to have received those documents and had sufficient notice of the day, date and time of the scheduled hearing.  The Special Agent also properly observed that once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, (Opinion and Order entered October 25, 1993 at Docket No. F‑00161106).  

Here, the Special Agent found that the Complainant did not appear for the scheduled hearing and did not take any steps to notify the Special Agent that he would not attend the hearing.  The Special Agent took steps to contact the Complainant and verified that he used the correct contact information.  The Special Agent also took steps to ensure that no communication had been received from the Complainant.  I.D. at 4-5.

After noting that the Complainant had the burden of proof, the Special Agent determined that the Complainant had failed to appear and present any proof in support of his Complaint.  On that basis, the ALJ properly dismissed the Complaint with prejudice, citing 52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., (Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892).  I.D. at 5.

We agree with the Special Agent that the Complaint was properly dismissed for the reasons stated.  However, in his Conclusion of Law No. 2, the Special Agent found that PECO had “not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.”  I.D. at 5.  There was no evidentiary record developed in this proceeding.  Once it was determined that the Complainant had failed to appear, PECO moved to dismiss the Complaint and the hearing concluded.  Accordingly, there was no factual basis upon which the Special Agent could determine that PECO did not violate any provision of the Public Utility Code, Commission Regulations or Commission Order.
Conclusion

		Based on the foregoing discussion, we will modify the Initial Decision so as to remove Conclusion of Law No. 2.  We will adopt the Initial Decision as modified; THEREFORE,

		IT IS ORDERED:  

	1.	That the Initial Decision of Special Agent David A. Alexander is modified, consistent with this Opinion and Order.
		
2.	That the Motion of PECO Energy Company to Dismiss the Complaint of Rick Trier at Docket No. C-2009-2096188 is granted.

3.	That the Formal Complaint filed by Rick Trier against PECO Energy Company at C-2009-2096188 is dismissed, with prejudice, for failure to prosecute.

4.	That the record at Docket No. C-2009-2096188 is marked closed.
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							BY THE COMMISSION,


							James J. McNulty
							Secretary

(SEAL)
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