BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION




Petition of Duquesne Light Company	 for Approval	:
Of Default Service Plan for the Period January 1,	:		P-2009-2135500
2011 Through May 31, 2013				:



PREHEARING ORDER




		On October 9, 2009, Duquesne Light Company (“Duquesne Light” or “Company”) filed a petition with the Pennsylvania Public Utility Commission (“Commission”) seeking approval of a Default Service Plan for the period January 1, 2011 through May 31, 2013.	 In the petition, the Company requests approval of its proposed plan to provide default service to its customers from January 1, 2011 through May 31, 2013.

		To date, the Commission’s Office of Trial Staff (“OTS”) entered its appearance in this proceeding, while the Office of Consumer Advocate (“OCA”) and the Office of Small Business Advocate (“OSBA”) filed notices of intervention.  The following entities filed petitions to intervene in this proceeding: Citizen Power, Inc., Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc., Dominion Retail, Inc., Duquesne Industrial Intervenors, First Energy Solutions Corporation, and Retail Energy Supply Association.

		A prehearing conference was held on November 12, 2009.  Counsel for the Company and the foregoing parties attended the conference.  This Order memorializes the matters decided and agreed upon by the parties during that conference.

Litigation Schedule

		The parties agree upon the following litigation schedule:
	Date
	Event

	October 9, 2009
	Company Submission of Petition & Direct Testimony

	November 12, 2009
	Prehearing Conference

	December 21, 2009
	Written Direct Testimony of All Other Parties Due In-Hand

	January 19, 2010
	Written Rebuttal Testimony Due In-Hand

	January 29, 2010
	Written Surrebuttal Testimony Due In-Hand

	February 5, 2010, Noon
	Outline of Oral Rejoinder Testimony Due In-Hand

	February 9-10, 2010
	Technical Evidentiary Hearings in Pittsburgh, beginning at 
9:30 a.m. each day

	February 24, 2010
	Main Briefs Due In-Hand

	March 5, 2010
	Reply Briefs Due In-Hand or Submission of Joint Settlement Petition Executed By Representatives of All Parties, Together With All Parties’ Statements In Support of Settlement



The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa. Code §5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the Presiding Administrative Law Judge (“ALJ”).  The parties and the Presiding ALJ agree to accept email transmission of such material, so long as the subject email is received by 4:30 p.m. on the date due[footnoteRef:1] and provided the email is followed by sending a hard copy of the same material by first class mail postage prepaid on the same business day.  The email address of the Presiding ALJ is: johcorbett@state.pa.us.  The Presiding ALJ will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call the office of the Presiding ALJ (412‑565-3550). [1:  	The sole exception is that the Outline of Oral Rejoinder Testimony is due by Noon on February 5, 2010.] 


		Hearings scheduled for Pittsburgh will begin promptly at 9:30 a.m. each day.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.

Parties

		Duquesne Light, OTS, OCA and OSBA are parties to this proceeding.  In addition, the petitions to intervene of Citizen Power, Inc., Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc., Dominion Retail, Inc., Duquesne Industrial Intervenors, and First Energy Solutions Corporation are hereby granted.  The petition to intervene of Retail Energy Supply Association is deferred until its counsel files a petition for admission pro hac vice and it receives favorable treatment.  A Service List of these parties is appended to this Order.

Public Input Hearing

		At present, no party has identified a substantial public interest to conduct a public input hearing in the Company’s service territory.  If consumer interest arises however, the parties are hereby directed to give this matter their prompt attention and notify the Presiding ALJ immediately of the change in circumstances.

Issues

		In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.

Discovery

		The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa. Code §5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa. Code §§5.321, et seq.  Except as herein allowed, the parties must not send the Presiding ALJ discovery material or cover letters, unless attached to a motion to compel or a motion for sanctions.  All such motions must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding ALJ will contact the parties and direct them to pursue informal discovery.

		The OCA requests modification of the Commission’s procedures for formal discovery.  With the agreement of all parties, that request is hereby granted.  Therefore, the following modified discovery procedure applies to this case:

1. Written interrogatories propounded after noon on a Friday shall be deemed to have been served on the following Monday.  Likewise, interrogatories served on a holiday shall be deemed served on the following business day.  The responding party shall, in good faith, notify the propounding party of any problems in responding to the discovery request as soon as possible, but no later than five (5) days after service of the discovery request should the parties begin their informal discussions relating to potential discovery problems.

2. Answers to written interrogatories shall be served in-hand within ten (10) calendar days of service.

3. Objections to interrogatories must be communicated orally within five (5) calendar days of service.  Unresolved objections must be served upon the Presiding ALJ within seven (7) days of service of interrogatories.

4. The parties must, in good faith and on an informal basis, attempt to resolve any discovery dispute amicably among themselves, before contacting the ALJ for resolution.[footnoteRef:2] [2:  	If the parties cannot resolve their discovery dispute informally, they may confer informally with the Presiding ALJ to resolve it.] 


5. Motions to dismiss objections and/or direct the answering of interrogatories (motions to compel) must be filed within five (5) calendar days of service of written objections.

6. Answers to motions to dismiss and/or direct the answering of interrogatories must be filed within five (5) calendar days of service of such motions.

7. Upon receipt of a motion to dismiss and/or to compel discovery, the Presiding ALJ shall issue a ruling thereon, if possible, within seven (7) calendar days of service of the motion.

8. Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within ten (10) calendar days of service.

9. Requests for admissions shall be deemed admitted, unless answered within ten (10) calendar days or objected to within five (5) calendar days of service.

10. Answers to on-the-record data requests shall be served in-hand within seven (7) calendar days of the requests.


Settlement and Stipulations

		The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  The parties are strongly urged to seriously explore this possibility.  Submission of a Joint Settlement Petition executed by representatives of all parties, together with all parties’ Statements In Support of Settlement, must be filed with the Secretary for the Commission and served upon all parties, including the Presiding ALJ.  Where possible, the parties must submit to the Presiding ALJ one hard copy of these documents and one copy by email or on 3½˝ computer diskette.  The electronic version of these documents must be prepared on an IBM compatible system in Microsoft Office Word 2007 format or in an earlier version of this software application.

		If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to focus the issues in controversy, expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination

		Friendly cross-examination or cumulative cross-examination will not be permitted.  52 Pa. Code §§5.76 & 5.243.

Briefs

		The parties must comply with 52 Pa. Code §§5.501, et seq., regarding the preparation and filing of briefs.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the Presiding ALJ one hard copy of their briefs and one copy by email or on 3½˝ computer diskette.  If a party cannot provide a copy by email or on computer diskette, it must submit two hard copies of briefs.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2007 format or in an earlier version of this software application.  If in doubt, please call the office of the Presiding ALJ for clarification.

Modification

		Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.


Date: November 12, 2009										
							John H. Corbett, Jr.
							Administrative Law Judge
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Gary A. Jack, Esquire
Erin H. Creahan, Esquire 
Duquesne Light Company
411 Seventh Avenue, 16-4
Pittsburgh PA  15219
Phone:  (412) 393-1541
Fax:  (412) 393-1418
gjack@duqlight.com
ecreahan@duqlight.com

David B. MacGregor, Esquire
Post & Schell, P.C.
Four Penn Center
1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2808
Phone:  (215) 587-1197
Fax:  (215) 320-4879
dmacqregor@postschell.com

Michael W. Gang, Esquire
Anthony D. Kanagy, Esquire
Post & Schell, P.C.
17 North Second Street
12th Floor
Harrisburg PA  17101-1601
Phone:  (717) 731-1970
Fax:  (717) 731-1985
mgang@postschell.com
akanagy@postschell.com

Sharon E. Webb, Esquire
Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101
Phone:  (717) 783-2525
Fax:  (717) 783-2831
swebb@state.pa.us


Aron J. Beatty, Esquire
Jennedy S. Johnson, Esquire
Jessica J. Horner, Esquire
Office of Consumer Advocate
555 Walnut Street
5th Floor, Forum Place
Harrisburg, PA 17101-1923
Phone:  (717) 783-5048
Fax:  (717) 783-7152
abeatty@paoca.org
jjohnson@paoca.org
jhorner@paoca.org

Charles Daniel Shields, Esquire
PA Public Utility Commission 
Office of Trial Staff
400 North Street, 2nd Floor
Commonwealth Keystone Building
P.O. Box 3265
Harrisburg, PA 17105-3265
Phone:  (717) 783-6151
Fax:  (717) 772-2677
chshields@state.pa.us

Pamela C. Polacek, Esquire
Shelby A. Linton-Keddie, Esquire
Carl J. Zwick, Esquire
McNees, Wallace & Nurick LLC
100 Pine Street
P.O. Box 1166
Harrisburg, PA 17108-1166
Phone:  (717) 232-8000
Fax:  (717) 237-5300
ppolacek@mwn.com
skeddie@mwn.com
czwick@mwn.com


Christopher A. Lewis, Esquire
Christopher R. Sharp, Esquire
Melanie J. Tambolas, Esquire
Blank Rome LLP
One Logan Square
130 North 18th Street
Philadelphia, PA 19103-6998
Phone:  (215) 569-5450
Fax:  (215) 832-5450
Lewis@blankrome.com
Sharp@blankrome.com
Tambolas@blankrome.com

Theodore S. Robinson, Esquire
Citizen Power
2121 Murray Avenue
Pittsburgh, PA 15217
Phone:  (412) 421-7029
Fax:  (412) 421-6162
Robinson@citizenpower.com

Todd S. Stewart, Esquire
Hawke McKeon & Sniscak LLP
100 North Tenth Street
P.O. Box 1778
Harrisburg PA  17105
Phone:  (717) 236-1300
Fax: (717) 236-4841
tsstewart@hmslegal.com

Renardo L. Hicks, Esquire
Judith D. Cassel, Esquire
Stevens & Lee
17 North Second Street
16th Floor
Harrisburg, PA 17101
Phone:  (717) 255-7364
Fax:  (610) 988-0851
rlh@stevenslee.com


Mark Hayden, Esquire
FirstEnergy Solutions
76 South Main Street
Akron, OH 44308
Phone:  (330) 761-7735
Fax:  (330) 384-3875
haydenm@firstenergycorp.com

Gary A. Jeffries, Esquire
Dominion Retail, Inc. 
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817
Phone:  (412) 237-4729
Fax:  (412) 237-4782
Gary.A.Jeffries@dom.com

Brian R. Greene, Esquire
SeltzerGreene, PLC
707 East Main Street, Suite 1025
Richmond, VA 23219
Phone:  (804) 672-4542
Fax:  (804) 672-4540
bgreene@seltzergreene.com




