BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joseph McGuckin




:








:


v.





:

C-2009-2134762







:

Philadelphia Gas Works



:
ORDER SUSTAINING PRELIMINARY OBJECTION
On September 30, 2009, Joseph McGuckin (complainant) filed a formal Complaint (Complaint) against the Philadelphia Gas Works (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2009-2134762.  The Complaint averred that respondent’s agents and/or employees entered complainant’s residence in complainant’s absence, tampered with the premise’s burglar/fire alarm keypad, and left the premises unsecured when they departed.  Among other things, the Complaint requests monetary compensation for damages as relief.
The Complaint was served on the respondent on October 9, 2009, by the Commission’s Secretary’s Bureau.

On October 28, 2009, respondent filed and served its Answer (Answer) denying the material allegations of the Complaint.

Also on October 28, 2009, respondent filed and served its Preliminary Objection (Preliminary Objection), endorsed with a notice to plead, averring that the portion of the Complaint seeking monetary damages as relief should be stricken as impertinent matter.
Complainant’s answer to respondent’s Preliminary Objection was due not later than November 12, 2009.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not answer respondent’s Preliminary Objection.
By Motion Judge Assignment Notice dated November 5, 2009, respondent’s Preliminary Objection was assigned to me for a ruling.

Respondent’s Preliminary Objection will be granted.

Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
52 Pa.Code §5.101(a)(2)

In this case respondent asks that complainant’s request for relief in the form of monetary damages be dismissed as impertinent matter.
Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).

In the instant case complainant’s Complaint, among other things, seeks monetary damages as relief.  The Commission is without the power to award such damages, which must be pursued before a Magisterial District Judge or a Court of Common Pleas.
The correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.  Cf., Hudock v. Donegal Mut. Ins. Co. 438 Pa. 272, 264 A.2d 668 (1970).  Under the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, the correct preliminary objection is raised under 52 Pa.Code § 5.101(a)(2) by way of a motion to strike the relief requested as impertinent matter.  Respondent in the instant case has made the appropriate and legally correct preliminary objection and it will be granted.
THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed on October 28, 2009, by the Philadelphia Gas Works in the above-captioned case is granted.
2.
That the request for relief in the form of monetary damages set forth in the Complaint filed September 30, 2009, by Joseph McGuckin against the Philadelphia Gas Works, Docket Number C-2009-2134762, is stricken.
3.
That the remaining issues in the Complaint filed September 30, 2009, by Joseph McGuckin against the Philadelphia Gas Works, Docket Number C-2009-2134762, be scheduled for a hearing.
Date: November 16, 2009
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