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The York Water Company



:
ORDER GRANTING RESPONDENT’S MOTION 
Before

Wayne Weismandel
Administrative Law Judge
HISTORY OF THE PROCEEDING

On July 15, 2009, Richard C. Shue by Katrina Pierce (Mr. Shue or Complainant)
 filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against The York Water Company (York Water or Respondent) which alleged that the tenant is responsible for the water bill.  Complaint ¶ 4.  As relief, Complainant has requested the tenant pay the water bill.  Id. ¶ 5.  Complainant has averred that he is the landlord for the property or service address in question, 468 Salem Avenue, York, PA 17404.
On or about August 11, 2009, Respondent filed an Answer (Answer) with New Matter, which denied the material allegations raised in the Complaint.  Also filed on the same date, was Respondent’s Notice to Plead and Motion (Motion) to Join Ms. Vinnie McCoy as an Indispensable Party.
     

On September 2, 2009, Complainant filed a response to Respondent’s Answer with New Matter, which admitted in part and denied in part Respondent’s claims raised in the New Matter.  According to Commission records, Complainant did not file a response to Respondent’s Motion.

This matter was assigned to me by Motion Judge Assignment Notice dated October 6, 2009.  The Motion is now ready for ruling.  

FINDINGS OF FACT

1.
On July 15, 2009, Richard C. Shue by Katrina Pierce, filed a formal Complaint with the Commission concerning payment of a water bill.  The service address of the property identified in the Complaint is 468 Salem Avenue, York, PA 17404.

2.
As relief, Complainant has requested that the tenant be required to pay for past water usage.  

3.
Respondent is The York Water Company, a jurisdictional entity providing water service within the Commonwealth of Pennsylvania.


4.
On or about August 11, 2009, Respondent filed an Answer with New Matter which denied the material allegations of the Complaint.  Also filed on the same date, was Respondent’s Motion to Join the Tenant as an Indispensable Party. 

5.
On August 27, 2009, Complainant filed a response to the New Matter portion of Respondent’s Answer.

6.
Complainant did not file a response to Respondent’s Motion.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions.  In this matter, the Respondent filed a Motion to join the tenant as an Indispensable Party pursuant to 52 Pa. Code §5.103.  
The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the motion.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  

For the reasons set forth below, the Motion will be granted.
In the present matter, Complainant named The York Water Company as the utility company against which he is filing a Complaint.  Complaint ¶ 2.  In the Complaint, Complainant states:

“Tenant is responsible for water on lease thru Section 8 + City has property [h]as a RS2 (Single Family Attached Residential).  Tenant is responsible for water as per lease and had paid the water bill until she got behind due to her own ignorance of not watching her children see attachment of plumbing bills. City also states that the house is a single family dwelling and is not to be used for anything else.”  Id. ¶ 4A. 
 As relief, Complainant has averred that the tenant is responsible for payment of the bill, and not the landlord.  
In its Answer and New Matter, Respondent denies that the Tenant should be the ratepayer of record because the dwelling in question is a multi-unit building with only one water meter serving the premise.  New Matter ¶¶ 10, 11.  

In its reply to New Matter, Complainant admitted in part and denied in part Respondent’s claims raised in its New Matter.  
In its Motion, York Water reiterates under Section 1529.1 of the Public Utility Code, 66 C.S.A. § 1529.1, it is required to list the landlord Complainant as the ratepayer of record.  It is for this reason, Respondent argues that the tenant in this matter, Ms. Vinnie McCoy, should be joined as an indispensible party to this proceeding.

In Mechanicsburg Area School District v. Kline, 494 Pa. 476,431 A.2d 953 (1981), the Pennsylvania Supreme Court ruled that “a party is indispensable where his [her] rights are so connected with the claims of the litigants that no decree can be made between them without impairing such rights.”  The Court further stated that determination of an indispensable party question involves at least these considerations:

1. Do absent parties have a right or interest related to the claim?
2. If so, what is the nature of that right or interest?

3. Is that right or interest essential to the merits of the issues?

4. Can justice be afforded without violating the due process rights of absent parties?

At least one of the major issues raised in the Complaint deals with who is responsible for payment of the water bill at 468 Salem Avenue.  Complainant claims the tenant, Ms. Vinnie McCoy, per the lease agreement, paid the water bill in the past and is therefore responsible for any past due balance.  Consequently, if the Commission did in fact rule in favor of the Complainant, the tenant, Ms. McCoy, would be responsible for the water bills including the past arrearage.  Therefore, because the tenant’s rights are directly connected to the claims presented by the Complainant and a decision on those claims would have a direct impact on her rights, the tenant, Ms. Vinnie McCoy, must be made a party to this proceeding.
Accordingly, York Water’s Motion is granted to the extent that Ms. Vinnie McCoy shall be joined as an indispensible party in this matter.  A copy of this Order, along with a copy of Mr. Shue’s Complaint, York Water Company’s Answer, New Matter and Motion, and Complainant’s Reply to New Matter will be served by the Office of Administrative Law Judge on Ms. Vinnie McCoy.
CONCLUSIONS OF LAW
1.
 Commission regulations provide for the filing of Motions. 52 Pa. Code     § 5.103.
2.
The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).
3.
A party is indispensable where his or her rights are so connected with the claims of the litigants that no decree can be made between them without impairing such rights. Mechanicsburg Area School District v. Kline, 494 Pa. 476,431 A.2d 953 (1981).

4.
Ms. Vinnie McCoy is an indispensable party in this case.
ORDER

THEREFORE,

IT IS ORDERED: 
1.
That York Water Company’s Motion is granted to the extent that Ms. Vinnie McCoy shall be joined as an indispensable party in this matter.
2. That Ms. Vinnie McCoy is hereby joined as a party to this proceeding.

3. That a copy of this Order, along with a copy of Mr. Shue’s Complaint, York Water Company’s Answer, New Matter and Motion, and Complainant’s Reply to New Matter will be served by the Office of Administrative Law Judge upon on Ms. Vinnie McCoy.
4. That the caption of this case be changed to add Ms. Vinne McCoy as an indispensable party.

5. That Ms. Vinnie McCoy file an Answer to the Formal Complaint of Richard C. Shue by Katrina Pierce at C-2009-2120295 within twenty (20) days of the date of this Order.

6. That Ms. Vinnie McCoy be added to the service list in the above-captioned case.

Dated:
October 23, 2009



_____________________________








Wayne Weismandel 







Administrative Law Judge
C-2009-2120295 - Richard C Shue c/o Katrina Pierce v. The York Water Company
Richard C Shue c/o Katrina Pierce
115 Alder Court
Manchester PA  17345
717.577.8932 

Anthony D Kanagy Esquire
The York Water Company
Post & Schell PC
17 North 2nd Street
Harrisburg PA  17101-1601
717.612.6029 

Richard H Mylin III Esquire
2025 E Market Street
York PA  17402
717.848.4722
� Attached to the Complaint was a document signed by Ms. Pierce, dated September 23, 2008 which mentions her having Power of Attorney to act on behalf of Mr. Shue.   


�  Ms. Vinnie McCoy is the tenant in question. 


� Pursuant to 52 Pa Code § 5.103(c) “a party has 20 days from the date of service within which to answer or object to a motion unless the period of time is otherwise fixed by the Commission or the presiding officer.”   In this matter, the 20th day in which to respond to the Motion would have been August 31, 2009. 
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