BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Emanuel J. Oakes, Jr.					:
							:
	v.						:		F-2009-2096047
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Robert P. Meehan
Administrative Law Judge


		This Initial Decision dismisses the formal complaint filed by Emanuel J. Oakes, Jr. (Mr. Oakes) against Duquesne Light Company (DLC), at Docket No. F-2009-2096047, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING

		In his complaint, filed on March 9, 2009, Mr. Oakes alleged a billing dispute and requested an adjustment to his electric service account.  DLC’s answer was filed on April 7, 2009.  By letter dated May 30, 2009, the Commission notified the parties that the hearing in this proceeding would be held on July 7, 2009, at 10:00 a.m., in an 11th Floor Hearing Room, State Office Building, Pittsburgh, PA.  On June 2, 2009, I issued a Prehearing Order in this case.

		The hearing was held, as scheduled.  Mr. Oakes, who is an attorney, appeared and testified in support of his complaint.  He submitted eight exhibits, which were admitted into the record.  DLC, represented by counsel, presented one witness and submitted three Exhibits[footnoteRef:1], which were admitted into the record.  The record, consisting of the 80-page transcript of the hearing and 11 total exhibits, was closed by Order issued July 28, 2009.  Briefs have not been filed in this case. [1:  	Duquesne did not offer its “pre-marked” Exhibit No. 3.  The three Duquesne exhibits admitted into the record are numbers 1, 2, and 4.] 


FINDINGS OF FACT

		1.	The complainant in this proceeding is Emanuel J. Oakes, Jr.  His address is 1100 Bessica Street, Wilkinsburg[footnoteRef:2], PA 15221 (Tr. 7; Complaint ¶1). [2:  	The transcript, at page 7, line 16, incorrectly identifies his place of residence as “Wilkes-Barre.”  Page 7, line 16 of  the transcript is corrected to identify his place of residence as Wilkinsburg.] 


		2.	The service address which is the subject of this complaint proceeding is 1380 Laketon Road, Wilkinsburg, PA 15221 (Laketon Road property).  Mr. Oakes is the owner of the Laketon Road property (Tr. 7; Complaint ¶1).

		3.	Duquesne Light Company is the Respondent in this proceeding.

		4.	In November of 2007, Satara Cain (Ms. Cain) moved into the Laketon Road property as Mr. Oakes’ tenant.  According to Mr. Oakes, Ms. Cain was to have the electric service put in her name (Tr. 7).

		5.	On an undisclosed date after Ms. Cain became the tenant at the Laketon Road property, Mr. Oakes inquired if she had transferred the electric service into her name and learned that had not been done (Tr. 7-8).

		6.	Mr. Oakes knew that Ms. Cain was using the electric service at the Laketon Road property in his name.  He believes that for the first couple of months Ms. Cain was paying the electric bills, and that was fine with Mr. Oakes (Tr. 8).

		7.	In April of 2008, Mr. Oakes received a bill in the amount of $428.76 for electric service to the Laketon Road property and realized that Ms. Cain had not paid the electric bills for several months (Tr. 8-9; Comp. Ex. 1).

		8.	Mr. Oakes, an attorney, has some understanding of utility procedures and the provision of the Code pertaining to service terminations during the winter months.  Upon receipt of the bill for the Laketon Road property, he contacted DLC around May 3, 2008, and inquired why DLC had not terminated service at the Laketon Road property (Tr. 9-10).

		9.	The DLC representative with whom he spoke could not explain why the service had not been terminated, but informed him that a “48-hour” termination notice would be sent to the tenant (Tr. 10).

		10.	Ms. Cain, the tenant at the Laketon Road property, is the mother of Mr. Oakes’ granddaughter.  He did not want to be the “bad guy” and have the electric service to the Laketon Road property turned off, which would have permitted her to file a constructive eviction complaint against Mr. Oakes.  At the same time, he did not want to be liable for the electric bill for the Laketon Road property (Tr. 10, 24-25).

		11.	Mr. Oakes was aware of the electric bill for the Laketon Road property in March of 2008, which showed a balance due of $207.00.  He assumed Ms. Cain had made a payment in February of 2008, trying to catch up on the electric payments and just wasn’t doing a good job of it (Tr. 11; Comp. Ex. 2).

		12.	On May 17, 2008, Mr. Oakes received at his home address a 10-day shutoff notice from DLC pertaining to the Laketon Road property (Tr. 12; Comp. Ex. 3).

		13.	Mr. Oakes again contacted DLC explaining that Ms. Cain may have a problem having the electric service placed in her name.  He was informed that DLC could not discuss the electric service account for the Laketon Road property with Ms. Cain without the permission of Mr. Oakes (Tr. 12-13).

		14.	Mr. Oakes gave DLC permission to discuss the electric service account to the Laketon Road property with Ms. Cain, solely for the purpose of Ms. Cain having the account placed in her name (Tr. 13, 19-20).

		15.	After his telephone discussion with the DLC representative, following his receipt of the 10-day shutoff notice on May 17, 2008, it was Mr. Oakes’ understanding that:  the Laketon Road property electric account was delinquent by a couple of months; there was a balance owed of over $400.00 on that account; and he was trying to have DLC terminate service to the Laketon Road property if the account could not be placed in the name of Ms. Cain (Tr. 13, 19-20).

		16.	On approximately June 2, 2008, Mr. Oakes received a notice from DLC pertaining to his recent complaint filed with the Commission.  Mr. Oakes did not file a complaint with the Commission in June of 2008.  His complaint was not filed until August or September of 2008[footnoteRef:3] (Tr. 13-14). [3:  	This must be in reference to his informal complaint filed with the Commission’s Bureau of Consumer Services (BCS).] 


		17.	Mr. Oakes tried to inquire about the complaint filed in June 2008, but was told that since it had been filed by Satara Cain, he did not have the right to know what it was about (Tr. 14).

		18.	Mr. Oakes later received something in the mail directing Ms. Cain to pay $72.46, by a certain date, which he thinks Ms. Cain did pay (Tr. 14).

		19.	Mr. Oakes understands that he is the ratepayer for the electric service furnished to the Laketon Road property, and that the bill is in his name.  He did not file any complaint with the Commission in June of 2008, and questioned Ms. Cain’s right to file a complaint pertaining to the Laketon Road property electric account (Tr. 14-15).

		20.	It is Mr. Oakes’ understanding that the issue involved with Ms. Cain’s complaint with the Commission pertained to her having an old delinquent account transferred to her at the Laketon Road property, and then having the bills for service to that property put in her name (Tr. 13-15).

		21.	It is Mr. Oakes’ position that since the ratepayer did not file any complaint with the Commission in June of 2008, DLC should have proceeded with termination of service to that property for non-payment of the bills (Tr. 15-19).

		22.	At an unspecified date, Mr. Oakes was informed by Ms. Cain that she would be vacating the Laketon Road property in November of 2008.  According to Mr. Oakes he was led by Ms. Cain to believe that her PUC complaint was finalized.  He understood this to mean that she would be responsible for the balance of the bill for the Laketon Road property when she moved into her new address (Tr. 19).

		23.	He contacted DLC to confirm his understanding and was informed that the electric account for the Laketon Road property was not being transferred to Ms. Cain.  He was further informed that the Laketon Road property electric service account was his and that he had accepted the charges, and that he had given approval for DLC to discuss the account with Ms. Cain (Tr. 19).

		24.	DLC maintains computerized records of residential customer service accounts.  Two computer programs are used for customer records.  One is called “DISCUS”, and the other is called “CACS.”  The DISCUS program includes anything that is related to customer accounts.  The CACS program pertains to accounts that are “in termination” (Tr. 28).

		25.	When a customer calls DLC a customer service representative accesses the customer’s computerized account.  Any conversation between the customer and the service representative is typed into the computer during the conversation and becomes a permanent record on the customer’s account (Tr. 29).

		26.	The “concurrent record” being created during the telephone conversation between the customer and the service representative cannot be changed.  In the event the customer service representative made an error during the conversation, the only way to correct the error is for the service representative to type “correction” and then type the correct information (Tr. 29).

		27.	If a customer’s account is delinquent, the computer records would indicate if any termination notices have been sent, or if the service has been shut off for non-payment (Tr. 29-30).

		28.	Before DLC terminates service, a 10-day termination is sent.  DLC also attempts to provide two (2) 72-hour termination notices, usually by telephone call.  If payments are not made, or the payment agreement not satisfied, the electric service is terminated (Tr. 30).

		29.	DLC Exhibit 1 is a printout of its computerized customer account records from its CACS program.  It shows any collection action taken on accounts in the name of Mr. Oakes and any conversations that took place (Tr. 31; DLC Ex. 1).

		30.	DLC Exhibit 2 is a printout of its computerized customer accounts from its DISCUS program and includes conversations that took place with Mr. Oakes (Tr. 31-32; DLC Ex. 2).

		31.	DLC’s records indicate that Mr. Oakes first contacted DLC about the electric service to the Laketon Road property being in the name of Ms. Cain on October 30, 2007.  At that time, the service representative informed him that Ms. Cain had not yet contacted DLC to have the service placed in her name.  Mr. Oakes indicated that he would speak to Ms. Cain and indicated he was satisfied with the results of the conversation (Tr. 36; DLC Ex. 2, at 1).

		32.	Ms. Cain contacted DLC, also on October 30, 2007, to have the electric service to the Laketon Road property placed in her name.  She was advised to pay the amount of an unpaid prior balance and a security deposit to have the service at the Laketon Road property placed in her name (Tr. 36).

		33.	Ms. Cain made no arrangements during that conversation to pay the prior balance or the security deposit.  At the end of the conversation, the electric service was still in the name of Mr. Oakes (Tr. 36-37).

		34.	Mr. Oakes’ next contact with DLC concerning the electric service to the Laketon Road property was on May 15, 2008, when he contacted DLC and learned that the electric service for the Laketon Road property had not been placed in Ms. Cain’s name.  DLC’s records indicate that Mr. Oakes informed the service representative that Ms. Cain could discuss anything pertaining to this account, and that the service representative informed Mr. Oakes that this would permit Ms. Cain to negotiate a payment arrangement (Tr. 37; DLC Exs. 1, at 1, and 2, at 4).

		35.	During the telephone conversation of May 15, 2008, DLC’s service representative informed Mr. Oakes that he could authorize termination of service to the Laketon Road property, and DLC would then post the property with a 72-hour shutoff notice for using electric service without a contract (Tr. 38-39; DLC Ex. 1, at 1).

		36.	DLC’s records indicate that during the May 15, 2008 conversation, Mr. Oakes indicated he was aware that he could terminate the electric service to the Laketon Road property, but he wanted DLC to proceed with the termination process.  The records also indicate Mr. Oakes understood that Ms. Cain was then authorized to negotiate payment arrangements on the Laketon Road property electric account, and he understood he was still responsible for the bill (Tr. 40-41; DLC Ex. 1, at 1).

		37.	Because Mr. Oakes authorized Ms. Cain to discuss the electric service account for the Laketon Road property with DLC, Ms. Cain could have negotiated a payment arrangement on the account, even though she was the tenant and the account remained in the name of Mr. Oakes (Tr. 42).

		38.	On or about May 16, 2008, a written 10-day termination notice was issued by DLC.  It was mailed to 1100 Bessica Street, Pittsburgh, PA 15221, because that was the billing address in DLC’s records for the electric service account to the Laketon Road property (Tr. 42-43).

		39.	On May 22, 2008, DLC made the first of the 72-hour termination notice attempts.  On May 27, 2008, it completed the 72-hour notice by speaking with Mr. Oakes and advising him of the termination date and the “term amount.”  Mr. Oakes provided DLC with the telephone number for Ms. Cain.  DLC called that number and left a message for Ms. Cain informing her of the “term date and the term amount.”  These phrases refer to the date of termination and the amount to pay to avoid termination (Tr. 43, 61).

		40.	The account for the Laketon Road property was not terminated because a complaint was filed with the Commission on May 30, 2008.  Once a complaint is filed with the Commission all termination action stops until a decision is rendered by the Commission. (Tr. 43, 65-67).

		41.	Mr. Oakes contacted DLC on June 3, 2008.  DLC advised him that Ms. Cain had filed a complaint with the Commission.  Mr. Oakes then scheduled an “online” payment of $80.00.  He was informed that the Commission would make a determination on Ms. Cain’s complaint (Tr. 44).

		42.	The hold on the termination of the account was taken off on December 1, 2008.  A new 10-day termination notice was sent on December 1, 2008 (Tr. 43-44).

		43.	On December 3, 2008, Mr. Oakes contacted DLC about whether the balance on the account for the Laketon Road property had been placed in Ms. Cain’s name.  Mr. Oakes was reminded of the May 15th conversation that he was responsible for the bills for the electric service to that property until he cancelled the account in his name.  At his request, Mr. Oakes was referred to a DLC supervisor, who reiterated the advice he had already received.  Shortly thereafter, Mr. Oakes filed the instant complaint (Tr. 44-45).

		44.	The balance on the electric service account for the Laketon Road property is $816.64 (Tr. 45-46; DLC Ex. 4).

		45.	At no time during his contacts with DLC was Mr. Oakes informed that Ms. Cain would be unable to have the account for the Laketon Road property placed in her name because of a prior delinquent account.  DLC would not have told that to Mr. Oakes because that information was personal to Ms. Cain and would not have been disclosed to anyone without her authorization (Tr. 59-60).

		46.	During the pendency of Ms. Cain’s complaint to the Commission, Mr. Oakes continued to be charged and billed for the electric service to the Laketon Road property and remained responsible for the payment for the electric service furnished to that property (Tr. 65-68).

		47.	Neither Mr. Oakes nor Ms. Cain entered into any payment arrangement with DLC with respect to the electric service account for the Laketon Road property (Tr. 63-68).

		48.	During the pendency of Ms. Cain’s complaint to the Commission, three payments were made on the Laketon Road property electric service account:  $80.00 on June 4, 2008; $60.00 on August 27, 2008; and $80.00 on September 16, 2008 (Tr. 65-66; DLC Ex. 4).

DISCUSSION

Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.

In alleging a billing dispute, and requesting an adjustment to his electric service account to the Laketon Road property, it is clear that Mr. Oakes is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).

		Mr. Oakes is the owner of the Laketon Road property which is the subject of this electric billing complaint proceeding.  Beginning in November of 2007, he leased the Laketon Road property to Satara Cain, described as the mother of his granddaughter.  According to Mr. Oakes, the terms of the lease required Ms. Cain to have the electric account for the Laketon Road property put in her name.  Ms. Cain was not able to establish service to the Laketon Road property in her name because she had a prior delinquent electric account.  At an undisclosed date after November of 2007, Mr. Oakes became aware that Ms. Cain had not had the electric service account for the Laketon Road property placed in her name.  However, as he believed that Ms. Cain was paying the electric bills for the Laketon Road property, he was fine with the account being left in his name.  When he became aware in May of 2008 that the electric bills for the Laketon Road property had not been paid for some time, he contacted DLC to have DLC terminate service to that property.  Because of the family relationship with Ms. Cain, he did not want to direct DLC to cancel the account that was in his name.  Further, he was concerned that if he cancelled the electric service account to the Laketon Road property, Ms. Cain would be able to charge him with “constructive eviction.”

		Having decided not to request DLC to terminate the electric service in his name to the Laketon Road property, he complained that DLC did not terminate the account to that property for non-payment of the bills, as he requested it to do on May 3, 2008.  In doing so, Mr. Oakes also complained about DLC not proceeding with termination of service to the Laketon Road property after Ms. Cain complained to the Commission.

		The Commission’s regulations clearly permit a ratepayer, such as Mr. Oakes, to request discontinuance of utility service to property owned by the ratepayer and which is not his residence.  See, e.g., 52 Pa. Code §56.72.  Mr. Oakes was aware of his right to have the electric service to the Laketon Road property shut off.  However, as previously noted, he did not wish to be the party responsible for the termination of the electric service to the property.

		There is no question that DLC did not terminate service to the Laketon Road property in May of 2008, even after providing the 10-day written shutoff notice and the 72-hour shutoff notice.  However, the reason service to the Laketon Road property was not terminated was Duquesne’s compliance with the Commission’s regulations.  DLC provided the 10-day notice as required by 52 Pa. Code §56.91.  It also provided the 72-hour notice in accordance with 52 Pa. Code §56.93.  Once the tenant filed a complaint with the Commission pertaining to the electric service to the Laketon Road property, DLC ceased termination activities.  As this matter did not pertain to termination for unauthorized use of service, the provisions of 52 Pa. Code §56.164, pertaining to termination pending resolution of the dispute was inapplicable.

		Mr. Oakes had the ability to mitigate his liability for unpaid electric bills for service to the Laketon Road property and chose not to do so.  Mr. Oakes’ attempt to have the electric service to the Laketon Road property terminated, while attempting to avoid any personal responsibility for the termination, was frustrated by DLC’s compliance with the Commission’s regulations.  Since the record shows that DLC acted in conformity with the Commission’s regulations with respect to the proposed termination of electric service to the Laketon Road property, it is not legally responsible or accountable for the fact that the account remained in the name of Mr. Oakes during the pendency of Ms. Cain’s complaint before the Commission.  Se-Ling Hosiery, supra., and Feinstein, supra.

		Accordingly the complaint in this case should be dismissed.

CONCLUSIONS OF LAW

		1.	The parties to and subject matter of this electric service billing dispute are properly before the Commission.

		2.	Mr. Oakes, the party seeking affirmative relief from the Commission, has the burden of proof.

		3.	Mr. Oakes has failed to satisfy the burden of proving that DLC acted in violation of any provision of the Code or Commission regulations with respect to Mr. Oakes’ efforts to have the service to the Laketon Road property terminated, while it was occupied by a tenant.

		4.	Mr. Oakes complaint should be dismissed.

ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Emanuel J. Oakes, Jr., against Duquesne Light Company at Docket No. F-2009-2096047 is dismissed, for the failure to satisfy the burden of proof.
Date:  November 6, 2009				
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