BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nicholas Gervasi					:	
							:
v. :		C-2009-2091258
:
Aqua Pennsylvania, Inc.				:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On February 17, 2009, Nicholas Gervasi (“Mr. Gervasi” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Aqua Pennsylvania, Inc. (“Aqua PA” or “Respondent”) alleging Complainant was forced to repair and replace Respondent’s main water line in September 2008 which Respondent should have been responsible to maintain.    

		Aqua PA filed an answer and new matter in response to Mr. Gervasi’s complaint on March 19, 2009.  In its responsive pleading, Aqua PA claims Complainant appeals a November 7, 2008 decision by the Commission’s Bureau of Consumer Services (“BCS”) which determined the water line in question was Complainant’s service line, not Respondent’s main line, and that Complainant was responsible to maintain and repair the line.  Respondent admits the same customer service line serves Complainant and three other customers but it asserts its tariff requires the service line owner to repair all leaks or deteriorated conditions of the owner’s service line.  Mr. Gervasi did not file an answer to Aqua PA’s new matter pursuant to 52 Pa. Code §5.63. 

By Telephone Hearing Notice dated May 21, 2009, the Public Utility Commission scheduled an initial telephonic hearing in this case for Tuesday, June 30, 2009 at 10:00 a.m. and sent the Notice to the parties.  On June 1, 2009, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing and advising the parties about prehearing procedural matters.    

On June 30, 2009, the presiding officer convened the parties and conducted the initial hearing at which Mr. Gervasi appeared pro se and testified on his own behalf.  Mr. Gervasi offered one exhibit, marked as Exhibit C-1, which exhibit was admitted into evidence.  Ms. Mary McFall Hopper, Esquire represented Aqua PA.  Attorney McFall Hopper presented the testimony of Steve Tagert and offered four exhibits, marked Respondent’s Exhibit “A” through and including Exhibit “D”, which exhibits were admitted into evidence.  The transcript of the hearing contains sixty-two (62) pages.  Complainant and Respondent made final statements on the record.  I provided the parties an opportunity to submit briefs on or before August 26, 2009, and reply briefs on or before September 9, 2009.  On August 25, 2009, Respondent filed a Main Brief.  Complainant did not file a brief.  The presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record on September 10, 2009.

FINDINGS OF FACT

1.	Complainant, Nicholas Gervasi, resides at 73-34 53rd Road, Maspeth, New York 11378.  (Tr. 9). 

2.	Complainant receives water utility services from Respondent, Aqua Pennsylvania, Inc., at his vacation residence located at 209 Falling Waters Boulevard, Lackawaxen, Pike County, Pennsylvania 18435[footnoteRef:1], which Complainant has owned and used for the last eighteen years.  (Tr. 10, 16).  [1:  	The property was formerly known and marked as 619 Falling Waters Boulevard, but was re-numbered with the advent of the 911 response system in that area.  (Tr. 9, 25).] 


3.	 In 1994, the Bureau of Consumer Services (“BCS”) issued a letter which determined Respondent’s predecessor-in-title, C&S Water and Sewer, was responsible to fix the water line in front of Complainant’s premises because the water line was a “feeder line” which “feed” four houses on an off-shoot of Falling Waters Boulevard.  (Tr. 10, 11, 16, 20-22, 28; Complainant’s Exhibit C-1).

4.	 Respondent’s predecessor-in-title fixed leaks which periodically arose in the water line servicing Complainant’s property.  (Tr. 10, 38).

5.	In January 2006, Respondent acquired the C&S Water and Sewer system, which had owned the water system since 1991.  (Tr. 16).

6.	 Complainant’s property is located at the end of a “cul-de-sac” and is one of three residences accessed using the same unnamed roadway.  Complainant’s property is the third farthest from the nearest named roadway, that being Falling Water Boulevard.  (Tr. 10, 44; Respondent’s Exhibit D).

7.	All three residences located along the cul-de-sac receive water service through the same water line which also services a fourth residence[footnoteRef:2], which has a separate driveway.  (Tr. 43-44; Respondent’s Exhibit D). [2:  	The fourth residence is known as 618 Falling Water Boulevard in real estate records but was re-numbered to 211 Falling Water Boulevard.  (Tr. 24, 25).] 


8.	 The main water line proceeds along Falling Water Boulevard and branches off at a curb stop located at the start of the cul-de-sac, from which feeder line Respondent serves the three properties located along the cul-de-sac in addition to providing water service to 211 Falling Water Boulevard.  (Tr. 43; Respondent’s Exhibit D).

9.	 One curb stop (“Curb Stop #1”) is located alongside Falling Water Boulevard where the feeder line branches off to the cul-de-sac and another curb stop (“Curb Stop #2”) is located farther up the cul-de-sac on Complainant’s property and under the driving surface of the cul-de-sac.  (Tr. 11, 43; Respondent’s Exhibit D).

10.	Since Respondent acquired the water system in January 2006, the utility has made repairs along the water line located under the cul-de-sac on at least one occasion.  (Tr. 38).

11.	In July 2008, a leak developed in the water line under the driving surface of the cul-de-sac, which leak Respondent repaired by replacing approximately seventy-five (75) feet of pipe from Curb Stop #1 to a point on Complainant’s property where Respondent installed Curb Stop #2, all at no cost to the four service property owners.  (Tr. 11-12, 24, 37).

12.	 In September 2008, a leak developed in the water line between Curb Stop #2 and Complainant’s residence where that portion of the water line is located under the driving surface of the cul-de-sac and on Complainant’s property.  (Tr. 17-18, 25, 30-33).

13.	On September 26, 2008, Respondent turned off water service to 209 Falling Water Boulevard (Complainant’s property) and to 211 Falling Water Boulevard, and posted a notice on the door at 209 Falling Water Boulevard indicating the water was turned off.  (Tr. 13, 25, 51).  

14.	Respondent did not mail a copy of the posted notice or inform Complainant about the water leak or the shut-off although Complainant’s mailing address in New York is the billing address for the property.  (Tr. 13-14, 27).

15.	Complainant filed an informal complaint against Respondent with BCS, which determined on November 7, 2008 Complainant was responsible to repair and maintain the water line extending from Curb Stop #1 to Complainant’s property.  (Tr. 15; Respondent Exhibit A). 

16.	On November 24, 2008, Complainant paid $750.00 to an independent plumbing contractor in order to have the water leak repaired and approximately seventy‑five (75) feet of the water line replaced.  (Tr. 15).

17. 	From September 26, 2008 to November 24, 2008, the properties located at 209 and 211 Falling Water Boulevard were without water service.  (Tr. 15, 51).

18.	Respondent’s right-of-way runs alongside Falling Waters Boulevard and Respondent does not own currently a right-of-way or easement under the driving surface of the cul-de-sac that serves Complainant’s property.  (Tr. 47).

19.	Prior to July 2008, only one curb stop existed between Falling Water Boulevard and the four residences serviced by the water line located under the driving surface of the cul-de-sac.  (Tr. 11-12, 24, 37).

20.	In Respondent’s tariff, a “Curb Stop” is defined as a “device owned, installed, maintained and controlled by the Company that can be turned to an open or closed position for the purpose of controlling the supply of water to the service property.”  (Tr. 44-46; Respondent’s Exhibit B).

21.	In Respondent’s tariff, a “Customer service line” is defined as the “service line owned by the Customer that extends from the Curb Stop or curb line (or such point as designated by the Company) to the property or building to be served.”  (Tr. 44-46; Respondent’s Exhibit B).

22.	Respondent’s tariff specifically states “the Company will make all connections to its mains and furnish, install and maintain the Company’s service lines from the main to and including the Curb Stop, which under normal circumstances will be placed inside the curb-line.  The Company’s service line will be the property of the Company and under its control.  The point of delivery and sale for any water service furnished to the Customer shall be at the Curb Stop.”  (Respondent’s Exhibit C).
DISCUSSION

		On February 17, 2009, Complainant filed a formal complaint with the Commission at Docket No. C-2009-2091258.   

A utility company’s service line is defined at Title 52, Section 65.1 of the Public Utility Code (52 Pa. Code §65.1) as the “connection between the distribution facilities or pipeline extensions of the utility which connects any main with the inlet connection of a service line of a customer at the curb or property line”, while the same section defines the customer’s service line as the “service line extending from the curb, property line or utility connection to a point of consumption.”  

Pursuant to 66 Pa. C.S.A. §1501, public utilities are required to furnish and maintain “adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  The statute further requires the utility to provide service that is “reasonably continuous and without unreasonable interruptions or delay.”  The utility’s service and facilities must conform with the regulations and Commission orders.  

		Complainant alleges both Respondent and Respondent’s predecessor-in-title repaired all leaks occurring on the water line that proceeds up the driveway over the last eighteen years.  Complainant asserts he has a BCS (Bureau of Consumer Services) decision from 1994 in which BCS ordered the predecessor-in-title to repair the leaks in the line along the driveway, and the predecessor-in-title did not appeal that determination.  Complainant points out that, since that time, Respondent repaired a recent leak in July 2008 on his property, at which time Respondent voluntarily installed a second Curb Box.  Specifically Complainant requests the Commission determine who is responsible for repairs and maintenance on the water line extending from Curb Stop #1 to Curb Stop #2 and to his property, and requests the Commission order Respondent to credit to his (Complainant’s) account the sum of $750.00 which is the cost Complainant paid to a contractor to repair the water line.  In addition, Complainant asks the Commission to require Respondent to make all future repairs and incur all maintenance costs for the upkeep of the water line.  

		Respondent alleges the private service line begins at the Curb Box located at Falling Waters Boulevard and the company is without authority to repair or replace it because the line up the driveway belongs to the individual property owners.  Respondent contends it made repairs in July 2008 because the leak detected over the holiday weekend was draining the water tank and endangering water service for other customers within the system.  Respondent asserts the leak detected in September 2008 was located after both Curb Stop #1 and Curb Stop #2, and, therefore, is a private service line for which Complainant and the other property owner are responsible to repair and replace.  

Burden of Proof

		Pursuant to 66 Pa. C.S.A. §701, any person may complain about any act or thing done or omitted to be done by a public utility which alleged action, or inaction, is in violation of any Commission regulation or order, or any law over which the Commission has jurisdiction.  The party seeking affirmative relief from the Commission has the burden of proof in those circumstances, pursuant to 66 Pa. C.S.A. §332(a).  In these proceedings, Complainant has the burden of proof as the party seeking affirmative relief from the Commission.  Accordingly, Complainant must establish facts by a preponderance of the evidence and show that Respondent is responsible or accountable for the problem described in the complaint.[footnoteRef:3] [3:  	See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).
] 


		However, once Complainant presents sufficient evidence to satisfy the burden of proof, the burden of persuasion shifts to Respondent, to rebut the evidence presented by Complainant.  Complainant does not satisfy the burden of proof unless he provides sufficient evidence and additional evidence to outweigh the Respondent’s evidence.[footnoteRef:4]   [4:  	Morrissey v. Penna., Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Penna., P.U.C., 66 Pa. Commw. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.] 



Jurisdictional Issue

Complainant requested relief in the form of a monetary damage award in order to reimburse him for money spent to repair and replace the water line, a request to which Respondent did not make a motion to dismiss.  Complainant paid a private contractor to repair the leaky pipeline and cannot be credited with the money spent because he did not actually pay the sum to Respondent.  The Commission is not authorized to award such damages to a private litigant and is without jurisdiction to order Respondent to make a monetary payment or credit to Complainant.  Pursuant to Feingold v. Bell of Pennsylvania, 477 Pa. 1383 A.2d 791 (1977), the Pennsylvania Supreme Court found the “remedial and enforcement powers vested in the Public Utility Commission (“PUC”) by the Public Utility Law, 66 P.S. §1491 (1977-1978) are designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a complainant.”  

The Commission retains jurisdiction to determine whether a public utility provided adequate, reasonable, safe, efficient service and facilities pursuant to the requirements of 66 Pa. C.S.A. §1501.  If the Commission determines a utility has failed to provide adequate, reasonable, safe, efficient service and facilities, then a complainant can take that determination and commence appropriate legal proceedings in the statutory courts in an attempt to recover any damages.[footnoteRef:5] [5:  	Elkin v. Bell Tel. Co., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1383 A.2d 791 (1977); and Simmons v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20055078, entered August 22, 2006.] 


		Therefore, the complaint of Mr. Gervasi must be dismissed for lack of jurisdiction to the extent the complaint seeks a Commission adjudication of civil damages.  

Water Line Maintenance Issue

		When Respondent installed a new waterline and Curb Stop in July 2008, in essence the utility company connected a main line (along Falling Water Boulevard) to a feeder line (along the unnamed cul-de-sac).  The evidence presented shows the utility company, not its predecessor-in-title, connected these two water lines, as evidenced by the location of a curb box after the water line leaves the road easement and before it reaches the residences owned by Complainant and Complainant’s neighbor.  Less than three months after Respondent repaired and replaced the water line up the driveway and installed a curb box between Complainant’s property and the other two properties accessed by the driveway, Respondent claims it is not responsible to fix repairs to the water line running up the driveway and that, in fact, the feeder line under the cul-de-sac is a service line.  

Respondent’s assertion, that it uniformly requires each ratepayer to cover the cost to maintain and repair his/her service line, is insufficiently compelling to counter the contrary evidence presented by Respondent.  A policy uniformly applied which ignores the specific facts and circumstances at hand may be unreasonably discriminatory because it ignores those peculiar facts and circumstances.  See Joseph Erdos v. Western Pennsylvania Water Company, 63 Pa. PUC 453 (1987) (utility sought to force ratepayer to install 8-inch water line when all other residents used 2-inch water lines).  Respondent insists the waterline between Curb Stop #2 and Complainant’s house is a service line, which typically is true, except that Respondent’s tariff implies Respondent must use one curb stop for each ratepayer which curb stop specifically provides or terminates water service to that service address.  

Complainant was charged with the burden of proof and must affirmatively show Aqua PA failed to provide reasonable service.  In this matter, Complainant successfully carried that burden of proof in that all other ratepayers are provided with a curb stop that applies to each property serviced while Complainant’s water service is coupled with his neighbor’s.    

The presiding officer concludes, after a review of the record evidence, Respondent voluntarily chose to install the new water line from Curb Stop #1, up the existing unnamed cul-de-sac and end the new water line at a new curb stop (Curb Stop #2).  Having made that voluntary choice to install new pipes, Respondent became responsible for the maintenance of the new water line installed within the cartway or the boundary of the cul-de-sac roadway up to Curb Stop #2.  See Pottsville Water Co. v. Public Service Commission, 78 Pa. Super. 56, 1921.
However, the evidence presented by Respondent also shows the utility company has no way to turn off service to any one of the four customers who receive water service through this water line.  Prior to the installation of Curb Stop #2, Respondent could turn off service to all four ratepayers or none at Curb Box #1.  With the installation of Curb Stop #2, Respondent can either turn off water service to all four ratepayers at Curb Box #1 or just the last two residences on the line (Complainant and 211 Falling Water Boulevard at Curb Box #2).  Respondent failed to provide adequate and reasonable customer service to Complainant and his neighbors in that Respondent knew separate curb stops for each service property did not exist and yet took no actions to correct this deficiency.

Respondent’s tariff defines a curb stop as a “device owned, installed, maintained and controlled by the Company that can be turned to an open or closed position for the purpose of controlling the supply of water to the service property.”  Currently, Respondent cannot control the supply of water to Complainant’s property or the property of any one of his three neighbors whose waterline is located under the unnamed cul-de-sac.  To remedy the situation, Respondent must install a curb box for each residence which receives water service from the water line currently located within the cartway or the boundary of the unnamed cul-de-sac.  

Complainant wants the Commission to order Respondent to credit his water account for all or a portion of the costs incurred when repairing the water line.   The Commission is not authorized to award such damages to a private litigant, however, the Commission does possess the authority to order Respondent to provide reasonable, adequate and consistent customer service by ensuring all ratepayers have individual curb stops.  Therefore, Respondent is required to install new curb stops for each of the four residences served along the same waterline which originates at Falling Water Boulevard and extends up the unnamed cul-de-sac, and to make all future repairs and maintain the main and feeder waterlines up to the last curb stop closest to each service property.  



Accordingly the complaint is sustained in part and denied in part. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent failed to provide reasonable and adequate service by failing to repair and replace the water line in September 2008.

		3.	 Complainant proved Respondent is responsible to maintain the waterline from Falling Water Boulevard to the curb stop which serves his residence only.

		4.	The Commission is without jurisdiction to consider negligence or civil damage issues.  Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Commw. 1995).

		5.	Complainant proved Respondent failed to provide him with adequate and reasonable service when it refused to maintain the main and feeder waterlines in a reasonable and adequate manner consistent with the regulations and its tariff.

		6.	Complainant proved Respondent failed to provide him with adequate and reasonable service when it failed to install a separate curb box for his service property.

		7.	Complainant did not prove Respondent is responsible to reimburse or credit Complainant for the costs incurred by Complainant to pay an independent contractor to repair and replace the leaky mainline pipe which serviced Complainant’s property and his neighbor’s property.



ORDER


THEREFORE, 

IT IS ORDERED:

1. That the complaint of Nicholas Gervasi versus Aqua Pennsylvania, Inc.  at Docket No. C‑200-2091258 is hereby sustained in part and dismissed in part.  

2. That, within thirty (30) days of the Commission’s final order, Aqua Pennsylvania, Inc. shall install new curb stops within the cartway for each of the four residences currently served by the feeder line that proceeds from Falling Water Boulevard up the unnamed cul-de-sac.  

3. That, within forty-five (45) days of the Commission’s final order, Aqua Pennsylvania, Inc. shall file with the Commission’s Bureau of Fixed Utility Services certification that the new curb stops were installed consistent with the regulations and its tariff.

4. That the Bureau of Fixed Utility Services should receive a copy of the Commission’s final order in this matter.  


Date:  November 13, 2009		____________________________
						Katrina L. Dunderdale
						Administrative Law Judge
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SERVICE LIST:  C-2009-2091258


Nicholas Gervasi
73-34 53rd Road
Maspeth, New York 11378

Mary McFall Hopper, Esquire
Aqua Pennsylvania, Inc.
762 West Lancaster Avenue
Bryn Mawr, PA 19010


