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HISTORY OF THE PROCEEDINGS

This Initial Decision On Remand dismisses the formal complaint of Javalin Sybliss (Complainant).  A history of the proceeding follows.

On November 30, 2006, the Complainant filed a formal complaint appealing a Bureau of Consumer Services (BCS) determination at Case No. 2145251.  This formal complaint and appeal against the Respondent alleged that the company improperly charged her for gas costs that should have been paid by one of the Complainant’s tenants at a building the Complainant owned.

On or about December 22, 2006, the Respondent filed an Answer.  The Respondent’s Answer alleged that the company investigated the account and traced the gas lines and found the lines serviced more than the tenant’s apartment and immediately put the account into the landlord’s name, i.e., the Complainant’s name.  The Respondent believed their action was appropriate and requested that the complaint be dismissed.

On January 9, 2007, the matter was assigned to me and Notice of Hearing was mailed via U.S. Mail to both parties setting a hearing for January 30, 2007.

The January 30, 2007, hearing was held and both parties appeared.  The Complainant appeared on her own behalf, and attorney Jeffery Sunday appeared on behalf of the Respondent.  The Complainant submitted one exhibit that was admitted into the record subsequent to the hearing.  This item was requested by the administrative law judge (ALJ).  The Respondent submitted five exhibits, and all were admitted.  The record closed on March 6, 2007, with the receipt of a brief from the Respondent.  I issued an Initial Decision on June 14, 2007, in which I determined that foreign load existed (FoF 17 and 20), and that the Complainant failed to meet her burden of proof (CoL 3). 
On November 5, 2008, the Commission vacated my Initial Decision, and remanded the matter to the Office of the Administrative Law Judge with instructions to “conduct such further proceedings as deemed appropriate for the further development of the record.” (Ordering Paragraph 2).  The matter was set for hearing and an in person evidentiary hearing was held on May 26, 2009.  The Complainant appeared pro se; the Respondent appeared represented by Attorney Jeffery Sunday.  No documents were submitted by either party; the Respondent did not present any witnesses, but did cross-examine the Complainant.
FINDINGS OF FACT

1. This formal complaint is an appeal of a Bureau of Consumer Services (BCS) determination in favor of the Respondent and against the Complainant at 
Case No. 2145251.  (Finding that foreign load was present and the bills were correct as rendered.)  R. Exh. 4.

2. Javalin Sybliss, at the time of the first evidentiary hearing, was the owner of a parcel of property at 25 McCarragher Street, Wilkes-Barre, Pennsylvania.  The property was a rental property (“Rental Property”) that Ms. Sybliss rented out to tenants.  At the time of the second evidentiary hearing Ms. Sybliss no longer owned the property.
3. The Rental Property had two apartment units.  Tr. 1 at 6, 13.

4. The Rental Property’s second floor unit was rented in February 2006 to Ms. Theresa Faison.  Tr. 1 at 6, 12, 13.

5. The other unit was not rented.  Tr. 1 at 12, 13.

6. The Complainant was not aware of the Pennsylvania utility regulations applicable to landlords and tenants.  Tr. 1 at 17.

7. On February 24, 2006, Ms. Theresa Faison telephoned the Respondent and complained of a high bill.  Tr. 1 at 23-24.

8. On March 30, 2006, Ms. Theresa Faison requested that the Respondent trace the gas lines at her second floor apartment at the Rental Property to confirm she was only paying for her own usage.  Tr. 1 at 24-25.

9. Mr. James Cook, a Serviceman, testified for the Respondent at the first evidentiary hearing.

10. Mr. James Cook visited Ms. Faison’s apartment on May 12, 2006, to trace the gas lines.  Tr. 1 at 38.

11. On May 12, 2006, Mr. James Cook was provided access to the first floor and second floor apartments by an unidentified male Mr. James Cook referred to as “the tenant from upstairs.”  Tr. 1 at 38-39.

12. Mr. James Cook found that the ductwork in the Rental Property was not separated.  Tr. 1 at 39, 41.

13. Gas heat flows to both units.  Tr. 1 at 39, 40, 43, 44, 45.

14. Gas ranges are used in both units.  Tr. 1 at 11, 40, C. Exh. 1.

15. The Rental Property has only one gas meter.  Tr. 1 at 11.

16. Foreign load was discovered on Ms. Theresa Faison’s gas lines on 
May 12, 2006.  R. Exh. 2, Tr. 1 at 39, 40, 43, 44, 45.

17. Mr. James Cook referred the foreign load issue back to his company and recommended that account revert to the landlord’s name.  Tr. 1 at 40, R. Exh. 2.

18. To stop gas heat from going to the first floor, the Complainant must have the registers disconnected; simply closing them is insufficient.  Tr. 1 at 45.

19. June 1, 2006, the Respondent sent the Complainant a letter explaining that the gas service flowed to both units, not just Ms. Theresa Faison’s, and that the law stated they (Respondent) must bill the owner of the property (Complainant) when that occurs.  R. Exh. 3.

20. The Respondent transferred the account name and balance of $1,418.55 to the Complainant’s name.  R. Exh. 3, Tr. 1 at 48.
21. At the second evidentiary hearing, the Complainant presented no oral or written evidence, other than opinion testimony, that a portion of her outstanding bill with the Respondent was attributable to Ms. Theresa Faison.  (Tr. 2).

22. Neither the Complainant nor the Respondent had a current address for 
Ms. Theresa Faison.  (Tr. 2).

23. The Office of the Administrative Law Judge has no address for Theresa Faison.

24. The Complainant had from November 30, 2006, to make an effort to find   Theresa Faison and provide an address to the Office of the Administrative Law Judge so that Theresa Faison could be joined.
DISCUSSION

Burden of Proof
The proponent of a rule or order has the burden of proof.  66 Pa. C.S. § 332(a). Therefore, the Complainant bears the burden of proving her case.  The Complainant must show that the Respondent is responsible or accountable for the problem described in her formal complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA PUC, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  
Here, the facts are straightforward.  The Complainant owned a two-unit rental property.  She rented out one unit, but not the other.  When the tenant complained to the Respondent that her bills were too high, the Respondent investigated the property on May 12, 2006, and found foreign load.

Foreign load is where a ratepayer's meter (here, the ratepayer was the renter,  Theresa Faison) registers usage for utility service provided to a dwelling unit or dwelling units other than the ratepayer(s), or it can be for use in a common area of a building, e.g., a common hallway.  Prior to 1993, foreign load complaints were resolved by the Commission directing the utility to remove the charges attributable to the foreign load from the bill, and to issue a bill for the foreign load in the building owner's name until the foreign load situation was corrected.  The Commission did this pursuant to its statutory power to reform contracts under 66 Pa. C.S. § 508 (relating to power of the Commission to vary, reform and revise contracts).  See Columbia Gas of Pennsylvania, Inc. v. Pa. Public Utility Commission, 535 A. 2d 1246 (Pa. Cmwlth. 1988).  Thus, the tenant had the responsibility to contact the utility to discover a possible foreign load, and to prosecute a Commission complaint to have the charges attributable to the foreign load removed from his or her bill.
In 1993, the Public Utility Code was amended to include Section 1529.1.   66 Pa. C.S. § 1529.1.  This Section transfers the responsibility for foreign load from the tenant to the building owner.  This is accomplished by placing a duty on the building owner to disclose to the utility the existence of foreign load.  The building owner is considered to be in a better position to know about the existence of a foreign load situation than is a tenant.

Section 1529.1 of the Public Utility Code, 66 Pa. C. S. § 1529.1, reads as follows: 

§ 1529.1.  Duty of owners of rental property
 
(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.  - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.  - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
The Commission has established that the presence of "foreign load" prevents a dwelling unit from being deemed "individually metered" as that term is used in 66 Pa. C.S. § 1529.1.  David P. Boyce v. Duquesne Light Company, Docket Number Z-00223698, Opinion and Order adopted June 30, 1994, entered September 1, 1994, Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997.  "Foreign load" exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce at 4-5.  In other words, "foreign load" is utility service which is not related to serving a tenant, but for which the tenant is being billed.  Santos at 4.  Section 1529.1 of the Public Utility Code, 66 Pa. C.S. § 1529.1, requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner when a residential building contains one or more dwelling units not individually metered.”  66 Pa. C.S. § 1529.1(b).
On May 12, 2006, Mr. James Cook, a serviceman for the Respondent, visited the Rental Property and investigated both units.  He traced the gas lines and found gas flowed to both Ms. Faison’s unit and the other unit.  Such a situation constitutes foreign load.  The Respondent transferred the account to the Complainant’s name and notified her by letter dated June 1, 2006.  The Complainant asserted during the first evidentiary hearing that the range in the first floor unit was electric, not gas, and that no gas heat went to the first floor unit.  Both assertions proved incorrect.  Subsequent to the hearing at the ALJ’s request, the Complainant sent in a letter confirming that the range in the first floor unit was gas.  (C. Exh. 1)  Mr. Cook’s investigation showed that there is only one gas meter, and that the ductwork in the Respondent’s Rental Property incorporates both units.

The evidence showed the presence of foreign load for which Ms. Faison was charged.  The only remaining question then, is whether the Respondent was correct to transfer all or part of the past due balance to the Complainant.  In Santos, (supra) the Commission held that "[t]he utility must...place the account in the landlord's name upon discovery of the foreign load and collect unpaid bills only from the landlord."  Santos at 14.  The Commission also stated that "the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant."  Santos at 16.  “It must be understood that the issue of foreign load is not between the property owner and the utility, but is between the property owner and the tenant.  When the utility transfers the billing and arrearage responsibility from the tenant to the property owner at the time that foreign load is initially verified; this, in effect, removes the tenant from the foreign load dispute.  However, billing must eventually be returned to the party consuming the utility service.”  Sunil H. Desai v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20043212, Opinion and Order entered November 30, 2006.  (Emphasis added.)

On April 9, 2008, the Commission entered an Opinion and Order in Afshari v. PPL stating the following:
In cases with similar fact patterns [as Afshari], this holding will be applied as follows. The utility will list the tenant's account with the property owner when foreign load is detected. The property owner will pay future bills for service to the tenant's premises until the foreign load is removed. However, the property owner may, at its discretion, file a complaint to contest the assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load. The landlord will have the burden of proof to show what portion of the bill was due to foreign load. The tenant shall be joined as an indispensable party to any such complaint. It will be incumbent upon the landlords and tenants in future cases to provide as much information as possible to the presiding ALJ so that a reasonable decision can be rendered. Proper development of the record will, of course, include a thorough foreign load investigation by the utility involved as has always been the procedure in these cases. The calculation of foreign load will then become a matter for the presiding ALJ and the Commission.
Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (entered April 9, 2008) (Emphasis added.)
The Afshari opinion and Order provided property owners a tool they did not have since Section 1529.1 became effective to seek recompense for a tenant’s actual utility usage.  Under Afshari, the property owner must provide evidence to the ALJ that supports moving the challenged portion of the bill back to the tenant.  This cannot be done without the supporting evidence.  Moreover, the property owner should provide the Office of the Administrative Law Judge (OALJ) with the name and address of their tenant so that the tenant may be joined in the formal complaint.  Bridgeport Garage, Inc. v. Pennsylvania-American Water Company, Docket No. F-2008-2037352, Order entered May 20, 2009.
The Commission’s vacating the Initial Decision and remand provided the Complainant, at her discretion, the opportunity to contest the assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load pursuant to the Commission’s ruling in Afshari.  
At the second hearing i.e., (the remand hearing) I re-explained the hearing process to the Complainant while on the record.  I also re-explained to her that she still bore the burden of proving to me that the transfer of the outstanding balance due, or some part thereof, was improper.  (Tr. 2 at 6-9)  
Attorney Sunday raised the point that the Complainant had not joined Theresa Faison as an indispensable party and as required by Afshari.  The Complainant had chosen again to proceed pro se, and indicated she did not know she needed to bring in the tenant; she also stated she did not know where to find the tenant.  (Tr. 2 at 9)  The Complainant stated that she had no address for the tenant and thus would not have been able to subpoena her.  (Tr. 2 at 9)  Attorney Sunday stated (for the Respondent), that they also had no idea where the tenant was and that she was not a customer of record.  (Tr. 2 at 10)  Attorney Sunday opined that the burden of joining the tenant as an indispensable party was on the Complainant.  
This hearing was held very near in time to the Commission’s an Order in Bridgeport, but neither I nor counsel for the Respondent was aware of the Order at the time of this hearing. The Commission’s Order in Bridgeport provided additional support for the Complainant to seek recovery, but Bridgeport presumes an address for a tenant. Here, no one as noted above, including the Office of the Administrative Law Judge (OALJ) had an address for the tenant, Theresa Faison.  Thus, even if Bridgeport had been followed, the outcome would have been the same – no tenant.  
Attorney Sunday moved to dismiss the formal complaint based upon the Complainant’s failure to join the tenant.  The comments of both the Complainant and Attorney Sunday made it apparent that with or without the Complainant petitioning to join the tenant, the tenant could not have appeared because no one had a current address for her.  I denied the motion to dismiss and allowed the Complainant to proceed.  (Tr. 2 at 11).
The first sentence of the Complainant’s testimony after being sworn in was, “I do not have the total amount of the bill that’s due on the account.”  (Tr. 2 at 12).  The Complainant recited the facts as she provided them in the first evidentiary hearing, that is, that the tenant did not pay her bill; that the tenant asked the Respondent to check her gas lines; and that the bill was wrongly transferred and that the tenant should pay all of it.  The Complainant stated that she had no physical proof.  (Tr. 2 at 14)  The Complainant no longer owns the property.  (Tr. 2 at 15).

The Complainant could not provide me any numbers to work with concerning what was owed, what portion might be her responsibility, and what portion, if any should be attributable to the tenant.  The Complainant had no idea whether the outstanding amount was over or under $1000.  (Tr. 2 at 16-17).  As I explained to the Complainant, I do not conduct investigatory work.  (Tr. 2 at 17).  I also cannot put words in a complainant’s mouth and cannot provide guesses for attributing responsibility for bills.  To make a sound decision, the decision must be based upon facts provided by the Parties.

Here, the Complainant filed no Exceptions to my Initial Decision, rather, she was granted a second evidentiary hearing sua sponte by the Commission.  The Complainant has been provided every conceivable opportunity to show that her outstanding balance should, all or in part, be borne by someone other than herself and has on all opportunities chosen not to present anything other than opinion testimony.

There is no choice here but to dismiss the Complainant’s formal complaint.  
The facts proved there was foreign load; foreign load was not disputed; no oral or written evidence, as allowed by Afshari, was provided to allow me to determine what if any portion of the bill transferred to the Complainant could have been attributable to the Complainant’s tenant.  Without such evidence the balance due must remain the responsibility the Complainant.  66 Pa. C.S. § 1529.1(b).
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. A complainant must show that the named utility is responsible or accountable for the problem described in the formal complaint to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).
4. The Complainant failed to provide evidence that any portion of her outstanding bill with the Respondent was attributable to her former tenant, thus failing to meet her burden of proof.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976); and  Samuel J. Lansberry, Inc. v. PA PUC, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the formal complaint of Javalin Sybliss against UGI Penn Natural Gas, Inc. is dismissed.

2. That the Secretary’s Bureau shall mark the Docket No C-20067141 closed.
Date:
November 19, 2009



_________________________________








Ember S. Jandebeur







Administrative Law Judge
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