  	PENNSYLVANIA
	PUBLIC UTILITY COMMISSION
	Harrisburg, PA  17105-3265

	Public Meeting held November 6, 2009

Commissioners Present:

	James H. Cawley, Chairman
	Tyrone J. Christy, Vice Chairman
	Kim Pizzingrilli
	Wayne E. Gardner, Absent
           Robert F. Powelson


Gary Meyers									C-2009-2107081 

	v.

Duquesne Light Company


	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is the Initial Decision of Special Agent David A. Alexander, issued on September 1, 2009.  No Exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we modify the Initial Decision.    

History of Proceeding

On May 13, 2009, Gary Meyers (Complainant) filed a Formal Complaint with the Commission against Duquesne Light Company (Respondent) in which he alleged an inability to pay his electric utility bill and that his utility service was being terminated.  As relief, he requested a new payment arrangement.  

On May 29, 2009, the Respondent filed an Answer and New Matter (Answer).  The Respondent asserted that the Complainant was enrolled in its Customer Assistance Program (CAP) on November 10, 2004, and was recertified with that program on March 21, 2009.  The Respondent further asserts that the Complainant did not adhere to his CAP agreement.  Answer ¶ 4.  In addition, the Respondent asserted that the Commission’s Bureau of Consumer Service (BCS) had previously addressed this matter in an informal complaint filed by the Complainant on April 27, 2009, at BCS Case No. 2526820.  BCS dismissed the case on May 4, 2009, because, pursuant to Section 1405(c) of the Public Utility Code, the Commission cannot provide a payment agreement for a person enrolled in a CAP progam.

By Hearing Notice dated June 16, 2009, the parties were notified that an Initial Hearing in this case was scheduled for August 6, 2009.  This case was assigned to Special Agent Alexander.  A Prehearing Order dated June 17, 2009, was issued, which stated the date and time of the scheduled hearing and advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.   

On the day of the hearing, the Special Agent called the Complainant’s telephone number listed on the complaint.  At that time, he heard a recorded message from the telephone company which stated that the number called had been disconnected.  The Special Agent verified that his voice mail and e-mail contained no messages from the Complainant which would indicate that he would be unable to attend the hearing.  

The Complainant failed to appear.  The Respondent was represented by counsel.  The Special Agent verified with the Respondent’s counsel that she did not have a different contact number for the Complainant.  

		Respondent’s counsel moved for dismissal of this case for failure to prosecute.  The record closed at the conclusion of the hearing on August 6, 2009.  
In his Initial Decision, the Special Agent recommended, inter alia, that the Formal Complaint filed by Gary Meyers against the Respondent be dismissed with prejudice for failure to prosecute.  I.D. at 6. 

Discussion

		In his Initial Decision, the Special Agent reached Findings of Fact Nos. 1‑10 (I.D. at 2-3) and Conclusions of Law Nos. 1-4 (I.D. at 5-6).  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

           In his Initial Decision, the Special Agent recommended that the instant Complaint should be dismissed with prejudice due to the Complainant’s failure to prosecute.  While we agree with the Special Agent that this case should be dismissed, Conclusion No. 2 must be stricken from the Initial Decision.  That Conclusion of Law states that Respondent did not violate the Code or a Commission regulation or order.  However, due to the Complainant’s failure to appear at the hearing, no factual record was created to support this conclusion.  Accordingly, there is no basis to conclude whether or not a violation of the Code of Commission regulations occurred; THEREFORE,

		IT IS ORDERED:

		1.	That the Initial Decision issued by Special Agent David A. Alexander is modified consistent with this Opinion and Order.

          2.	That the Formal Complaint filed by Gary Meyers against Duquesne Light Company, at Docket No. C-2009-2107081 is dismissed with prejudice for failure to prosecute, consistent with this Opinion and Order.

                      3.	 That the record at Docket No. C-2009-2107081 is marked closed.
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							BY THE COMMISSION,


							James J. McNulty
							Secretary

(SEAL)

ORDER ADOPTED:  November 6, 2009

ORDER ENTERED:  November 25, 2009
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