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INTERIM ORDER DENYING PRELIMINARY OBJECTION OF 

PHILADELPHIA GAS WORKS
I.
BACKGROUND
On July 22, 2009, Annternet Lee (Ms. Lee or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW, the Company, or Respondent) alleging that her utility service had been terminated for an incorrect amount and that she was treated unreasonably by the Company when she called to inquire about her bills.  She further alleged that PGW had provided her personal account information to an unauthorized caller.  As relief, Complainant appeared to request that she be provided a reasonable payment agreement and that PGW be admonished not to provide customer information to persons other than the ratepayer.  


On or about August 12, 2009, PGW filed an Answer which denied the material allegations of the Complaint, and explained that the restoration amount was higher than the amount included on the shut-off notice to avoid termination, due to additional customer usage and a reconnection fee.  PGW also contended that, as a courtesy, it had informed Complainant’s mother of the service restoration process but did not disclose customer account information.  In addition, PGW indicated that Complainant had been recertified for its Customer Responsibility Program (CRP) and that the Commission’s Bureau of Consumer Services (BCS) verbal close of this case should be affirmed.



PGW did not file New Matter as part of its Answer.

 Also, on August 12, 2009, PGW filed a Preliminary Objection, apparently pursuant to 52 Pa. Code §5.101(a)(4), with a ten-day Notice to Plead, which contended that Ms. Lee’s Complaint should be dismissed without a hearing, due to legal insufficiency.  Specifically, PGW averred that the Complaint involved a request for a payment agreement on arrearages incurred under PGW’s CRP, which is a customer assistance program.  It argued that, pursuant to the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401 et seq., specifically 66 Pa. C.S. §1405(c), customer assistance program rates are to be timely paid and are not to be the subject of payment agreements negotiated or approved by the Commission.  Thus, according to PGW, a hearing on the Complaint would be a fruitless exercise and the Complaint should be dismissed without the necessity of a hearing, consistent with 66 Pa. C.S. §703(b).



Pursuant to 52 Pa. Code §§5.101(f) and 1.56(b), Complainant was provided until August 25, 2009 in which to file an Answer to the Complaint.  No answer has been filed by the Complainant, according to Commission records.


PGW’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated November 12, 2009, and it is now ready for a ruling.  For the reasons set forth below, I will deny the Preliminary Objection and direct that this matter be set for a hearing. 
II.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 


The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


PGW’s preliminary objection, pursuant to 52 Pa. Code §5.101(a)(4), is based upon an asserted legal insufficiency of the Complaint, also known as a demurrer.  In asserting legal insufficiency, PGW is, in effect, contending that, even if all the facts set forth in the Complaint are assumed to be true, the Complaint fails to set forth a claim for which relief can be granted because the Commission is not authorized to negotiate or approve payment agreements regarding CRP arrearages. 


I do not agree with PGW that the Complaint should be preliminarily dismissed based upon legal insufficiency.  In ruling upon this preliminary objection, I must assume, for decisional purposes only, that the factual allegations of the Complaint are true.    County of Allegheny, supra.  I note there is no assertion in the Complaint that the arrearages in question are CRP arrearages.  To make that determination, I would be required to consider allegations in pleadings outside of the Complaint, which is improper in ruling on preliminary objections.  In addition, Complainant alleged that she had been treated unreasonably by PGW’s customer service department and that the Company had disclosed confidential information—allegations which, if proven, would, at a minimum, constitute violations of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  These disputed factual assertions are not appropriately resolved through preliminary objections. 


Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Where, as in the instant case, there are disputed issues of fact, the matter is appropriately referred for a hearing.
III.
ORDER
THEREFORE,
IT IS ORDERED:


1.
That the Preliminary Objection filed by Philadelphia Gas Works on August 12, 2009 at Docket No. C-2009-2120359, seeking dismissal of the Formal Complaint filed by Annternet Lee, is hereby denied.


2.
That this matter be set for an Initial Hearing and that all parties be notified of the day, date, time, and location of the hearing.

Dated:  November 25, 2009 
  



                                             








Kandace F. Melillo
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