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HISTORY OF THE PROCEEDINGS



On July 13, 2006, Shryock Brothers, Inc. (Shryock or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Uwchlan Township (Township or Respondent).  In its Complaint, Shryock alleged, inter alia, that the Township was operating as a de facto public utility outside of its corporate limits, and had unreasonably refused to extend service to a portion of the Shryock property, located outside of the Township’s corporate limits.  As relief, Shryock requested, inter alia, that the Township be directed to provide sewer service as required by the Complainant (which was projected to be 20,000 gallons per day (gpd) of treatment capacity). 



On August 21, 2006, the Township filed an Answer and New Matter to Shryock's Complaint, admitting, inter alia, that it provided sewer service to customers outside its corporate limits without a certificate of public convenience.  However, the Township asserted that a certificate was not required as it was providing service only to isolated individuals under specific and unique circumstances.  Thus, the Township contended that the Commission was not authorized to grant the requested relief. 



On January 3, 2007, after the parties had conducted discovery, Shryock filed a Motion for Partial Summary Judgment, and a supporting Appendix of exhibits.  On January 10, 2007, Shryock filed its Memorandum of Law in support of its Motion for Partial Summary Judgment.



On January 30, 2007, the Township filed an Answer to Complainant’s Motion for Partial Summary Judgment and a Cross Motion for Summary Judgment, with a supporting record and Memorandum of Law.  Also on January 30, 2007, the Township filed an Amended Answer and New Matter.  



On February 20, 2007, Shryock filed a Reply to Answer and Cross Motion for Summary Judgment, and a Memorandum of Law in support of its Answer.  In addition, on February 20, 2007, Shryock filed a Reply to the Township’s Amended Answer and New Matter.  



On March 16, 2007, the Department of Environmental Protection (DEP) filed a Petition to Intervene/Notice of Intervention, as a result of its interest in the interrelated Eagleview Environmental Application at Docket No. A-230109.  After allowing input from existing parties, I granted the Petition to Intervene/Notice of Intervention of DEP.


By an Initial Decision issued on May 2, 2007, I granted Shryock’s Motion for Partial Summary Judgment, in part, as I concluded that the Township was providing extraterritorial public utility service without a certificate of public convenience.  I also ruled that the Township must file an application for a certificate of public convenience, within sixty (60) days of entry of the Final Order affirming the Initial Decision.  In addition, I denied the Township’s Cross Motion for Summary Judgment.



By Opinion and Order entered January 31, 2008 (Jurisdiction Order), the Commission affirmed the Initial Decision on the jurisdictional issue concerning the Township’s public utility status, and returned remaining issues; principally, the reasonableness of Shryock’s extension request, to the Office of Administrative Law Judge (OALJ) for adjudication.  Accordingly, a further Prehearing Conference was scheduled in this matter for March 12, 2008, to determine the procedure for completing the litigation.



On February 15, 2008, the Township filed the following four (4) pleadings with the Commission: (1) Motion for Reconsideration and to Reopen the Record (Petition for Reconsideration); (2) Brief in Support of Motion for Reconsideration and to Reopen the Record; (3) Motion for Amendment of the Opinion and Order entered January 31, 2008; and (4) Brief in Support of the Motion for Amendment of the Opinion and Order entered January 31, 2008.  



Also on February 15, 2008, the Hankin Group (Hankin), whose principals had earlier filed the Eagleview Environmental Application at Docket No. A-230109, filed a Petition to Intervene at Docket No. C-20066648, alleging substantial interest in any further proceedings in this matter.  In addition, Hankin filed a Supplemental Petition to Reopen the Record, on the assumption that the Commission would grant its Petition to Intervene.



On February 21, 2008, DEP filed a Response In Support of Uwchlan Township’s Motion for Reconsideration and to Reopen the Record.  On that same day, DEP filed a Response in Support of Uwchlan Township’s Motion for Amendment.



On February 25, 2008, Shryock filed the following four (4) pleadings:  (1) Answer to Uwchlan Township’s Motion for Reconsideration and to Reopen the Record; (2) Answer to Motion of Uwchlan Township to Amend the Commission’s Opinion and Order; (3) Answer to Hankin’s Petition to Intervene; and (4) Answer to Hankin’s Supplemental Petition to Reopen the Record.



On February 26, 2008, the Township filed a Response in Support of Hankin’s Petition to Intervene.



By Opinion and Order entered February 28, 2008, the Commission granted the Township’s Petition for Reconsideration, pending review on the merits.  The Commission noted that, pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. 1701, the Commission must act to grant a petition for reconsideration within thirty (30) days of entry of the Order for which reconsideration is sought, or otherwise lose jurisdiction if a petition for review is timely filed.  The Commission did not act upon the Township’s other pending filings or Hankin’s petitions at that time.



On March 4, 2008, the Township requested that the March 12, 2008 Prehearing Conference be continued until after the Commission had ruled on the merits of the Township’s Petition for Reconsideration.  The Township’s request was supported by DEP and Hankin, but opposed by Shryock.



By Order dated March 6, 2008, I granted the Township’s request for a general continuance of the proceeding at Docket No. C-20066648, pending a Commission ruling on the merits of the Township’s Petition for Reconsideration, and cancelled the scheduled March 12, 2008 Prehearing Conference.


After deliberating for several months, the Commission entered an Opinion and Order on February 5, 2009 at Docket No. C-20066648 (Reconsideration Order), which denied the Township’s Petition for Reconsideration and Motion to Amend and denied Hankin’s Petition to Intervene and Petition to Reopen.  The Commission further ordered that the remanded proceeding before the OALJ proceed in due course. 


On February 23, 2009, the Township filed a Petition for Review of the Jurisdiction Order with the Commonwealth Court at Docket No. 299 C.D. 2009 and also filed a Petition for Review of the Reconsideration Order at Docket No. 367 C.D. 2009 on March 9, 2009.  DEP filed a Petition for Review at Docket No. 366 C.D. 2009 challenging both the Jurisdiction Order and Reconsideration Order.  The Commission and Shryock subsequently filed motions to quash, and after oral argument, these motions were denied by the Commonwealth Court on April 29, 2009.  These Petitions for Review are currently pending.


Also on February 23, 2009, the Township filed a Petition for Stay with the Commission requesting that all Commission proceedings related to Docket No. C-20066648 be held in abeyance.  Shryock filed a Response to the Petition for Stay on March 9, 2009.  The Petition for Stay was subsequently permitted to be withdrawn by the Commission on May 7, 2009, to better coordinate regulatory treatment of all interrelated Township proceedings before the Commission.


On February 23, 2009, the Township filed an Application with the Commission, at Docket No. A-2009-2093074, under protest, to obtain approval of the abandonment of its extraterritorial sewer service in Upper Uwchlan Township (Abandonment Application).  In its Abandonment Application, the Township indicated that approval would not result in the discontinuance of sewer service to any extraterritorial customer as they would continue to be served without interruption by the Uwchlan Township Municipal Authority (UTMA).  


On March 18, 2009, the Township filed a First Supplement to its Abandonment Application.  Therein, the Township attached affidavits of consent to the abandonment from six (6) of the extraterritorial customers served at that time, including the Department of Conservation and Natural Resources (DCNR). 


On March 30, 2009, Shryock filed a Motion to Dismiss and Protest concerning the Abandonment Application.  In its Motion, Shryock asserted that the Abandonment Application should be dismissed as the Township must first obtain a certificate of public convenience to commence the provision of service before it could seek to abandon that service.  Alternatively, Shryock protested the abandonment and contended that it must be conditioned on the provision of sewer service as requested in the Shryock Complaint at Docket No. 
C-20066648.  The protested Abandonment Application was assigned to me for hearing and decision.


On March 30, 2009, Hankin, one of the Township’s extraterritorial customers, filed a Petition to Intervene in the Abandonment Application proceeding, alleging a substantial interest in that it would be bound by any Commission determination in the proceeding.  Hankin’s Petition to Intervene was unopposed.  By Order dated April 24, 2009, I granted Hankin’s intervention.



On April 3, 2009, the Township filed a second Application with the Commission, under protest, at Docket No. A-2009-2101498, for a Certificate of Public Convenience to Provide Sewer Services to the Public in a Limited Portion of Upper Uwchlan Township (Service Application).  In so doing, the Township requested authorization to serve only the twelve (12) legacy properties in the Upper Uwchlan Township portion of the Eagleview Corporate Center and two (2) customers (Shryock and Marsh Creek State Park) on the Interconnected System.  Service to Shryock was requested to be limited to 1,000 gpd of treatment capacity.


On or about April 17, 2009, the Township filed an Answer to the Motion to Dismiss and Protest of Shryock at Docket No. A-2009-2093074, which requested that Shryock’s Motion to Dismiss be denied as moot, since a Service Application had now been filed.  I agreed and on April 24, 2009, I denied Shryock’s Motion to Dismiss.


On April 23, 2009, the Township filed a Certificate of Service which confirmed that it had served a copy of the Abandonment Application on each extraterritorial customer.



On April 30, 2009, UTMA filed a Petition to Intervene in the Abandonment Application, based upon its substantial interest as the entity which would provide service to the Township’s extraterritorial customers upon Commission approval of the abandonment.  UTMA’s Petition to Intervene, which was unopposed, was granted by Order dated May 1, 2009. 


On May 11, 2009, the Commission received a letter, dated May 7, 2009, from the Chester County Planning Commission (CCPC) regarding the Service Application.  In this letter, CCPC advised the Commission that the proposed service territory encompassing the Shryock property was a Suburban Landscape in accordance with the 1996 Chester County Comprehensive Plan Policy Element “Landscapes”.  CCPC concluded that the furnishing of wastewater service to Shryock as an additional commercial customer was consistent with “Landscapes” policy 6.1.2: “to maintain or expand existing sewer and water facilities to support development in Urban and Suburban Landscapes.”  


On May 15, 2009, Shryock filed a protest to the Service Application based upon the Township’s requested service restrictions.  The Service Application was then referred to me for hearing and decision.


On May 26, 2009, an in-person Procedural Conference was held in all three dockets (C-20066648; A-2009-2093074; and A-2009-2101498) to, inter alia, address consolidation, intervention requests, and the recent Commonwealth Court ruling on the motions to quash.  Hankin’s intervention in the Service Application case was granted, and all three cases were consolidated, as I found that they involved common questions of law and fact.  Since the cases were consolidated, I noted that every party which had been granted intervention in one of the cases was a party in the consolidated cases.  


At the May 26, 2009 Procedural Conference, the parties advised that they were actively conducting settlement talks, and requested that the cases be held in abeyance for sixty (60) days to allow for continuation of these discussions.  It was further requested that another Procedural Conference be scheduled for late July 2009, to assess the status of ongoing settlement negotiations.  Accordingly, by Order dated May 27, 2009, I deferred further action in these proceedings for sixty (60) days.  A subsequent Procedural Conference was scheduled for Monday, July 27, 2009, at 10:00 a.m., in Harrisburg, PA.


The second Procedural Conference was held, as scheduled, on July 27, 2009.  At that time, I read into the record a letter from John E. Good, Esquire, solicitor for Upper Uwchlan Township.  The letter indicated that Upper Uwchlan Township had no objection to approval of the Abandonment Application by the Commission and substitution of continuous service by UTMA to the customers in Upper Uwchlan Township.  In addition, at the Procedural Conference, I was notified that the parties were contemplating a settlement approval process whereby the Commonwealth Court appeals would be requested to be stayed, and the parties would then file a settlement and petition for certification of the record directly to the Commission for expedited approval of the settlement under 52 Pa. Code §5.531.  The settlement sought to be approved would be subject to various conditions precedent which, upon satisfaction, would result in issuance of a certificate of public convenience authorizing service abandonment.  The parties requested or did not oppose a further deferral of thirty (30) days for completion of settlement negotiations and filing a settlement.


By Order dated July 28, 2009, I granted an additional thirty (30) day deferral and scheduled a third Procedural Conference for September 9, 2009 in Harrisburg, PA.



On September 8, 2009, I received a copy of a Joint Petition for Settlement and also a Joint Petition for Certification of the Record and Expedited Treatment of the Settlement, which requested approval of the settlement process pursuant to 52 Pa. Code §5.331, generally described above.  The Joint Petitions, which had been filed with the Commission on September 4, 2009, were signed by Shryock, the Township, and UTMA (hereinafter Joint Petitioners).  The Joint Petitioners anticipated that all conditions precedent would be satisfied within 180 days
 of a separate Settlement Agreement effective date of August 31, 2009 (i.e. 180 days from August 31, 2009 or by Monday, March 1, 2010), and the Joint Petition for Settlement therefore contemplated Commission approval prior to March 1, 2010.  Based upon the filing of these documents, I cancelled the September 9, 2009 Procedural Conference and issued an Order Holding ALJ Proceedings in Abeyance Pending Further Administrative Direction.



By letter dated September 11, 2009, Hankin advised the Commission that it did not oppose the Joint Petition for Settlement and did not object to the Joint Petition for Certification of the Record and Expedited Treatment of the Settlement.  By letter dated September 21, 2009, DEP advised the Commission that it also did not oppose the Joint Petitions, given that the Joint Petition for Settlement provides for UTMA control over the sewage facilities and that Joint Petitioners must obtain DEP approval for settlement provisions governed by the Pennsylvania Sewage Facilities Act (Act 537). 


By Secretarial Letter dated October 5, 2009, the Commission denied the Joint Petition for Certification as being insufficiently supported and determined that the presiding officer was to prepare a recommendation for the consideration of the Commission concerning whether the Joint Petition for Settlement (hereinafter Joint Petition or Settlement) should be approved.  The Commission indicated that it would endeavor, with the cooperation of the parties, to render a final decision on the Settlement no later than January 31, 2010, well within the 180-day stay granted by the Commonwealth Court concerning the appeals.



On October 26, 2009, I propounded a list of questions and document requests concerning the Joint Petition, which was subsequently responded to by the Joint Petitioners (see October 29, 2009, responses in Attachment “A” attached hereto
).  I also noted a potential procedural anomaly in that the Joint Petition requested a two-part Commission approval process as follows:  (1) the Commission was requested to first approve the Settlement; and (2) the proceeding would be held open and issuance of the certificate of public convenience evidencing approval of abandonment would be delayed until all conditions precedent (all required approvals) had been obtained.  The required necessary approvals, which are from the Downingtown Area Regional Authority (DARA) and participating municipalities, DEP, and Upper Uwchlan Township, relate to the provision of 7,350 gpd of treatment capacity to Shryock as per the Settlement.  If required approvals are not obtained within 180 days (by March 1, 2010), the parties could elect to proceed with litigation.  This procedure could produce an anomalous situation wherein the parties proceed with litigation, despite prior Commission approval of the Settlement.



To avoid the above-described situation, I suggested, and the Joint Petitioners approved a procedural change on October 29, 2009.  The approved procedural change was that the Joint Petition would be approved through issuance of an “Order Nisi” which would specify that approval was contingent on Commission receipt of notice by March 1, 2010 that all necessary approvals have been obtained (the certificate of public convenience evidencing approval of abandonment would be issued upon receipt of this notice).  If the Commission did not receive the requisite notice by March 1, 2010 (or as extended by the parties with Commonwealth Court and Commission approval), the Settlement would be rejected by the Commission due to failure to meet the conditions precedent, and the parties would proceed with litigation (which would presumably involve continuation of the Commonwealth Court appeals). 


On November 10, 2009, I propounded an additional list of questions, which was responded to by the Joint Petitioners (see November 13, 2009, responses in Attachment “B” attached hereto).


This matter is now ready for a Recommended Decision on whether the Settlement should be approved.

DESCRIPTION OF THE SETTLEMENT


The Joint Petition consists of a twelve (12) page document, with attached Appendices A through D.  Appendix A is a Legal Description of the Shryock property, located in Upper Uwchlan Township, Chester County, which is to receive 7,350 gpd of treatment capacity from UTMA under the Settlement.  Appendices B, C, and D contain Statements in Support of the Joint Petition, prepared by the Township, UTMA, and Shryock, respectively. 


The Settlement provides for a series of transactions which would culminate in the Commission’s issuance of a certificate or certificates of public convenience authorizing the Township’s abandonment of extraterritorial public utility service in Upper Uwchlan Township, the continuation of this service by UTMA, under its operational and rate-setting control, and the receipt by Shryock of 7,350 gpd of treatment capacity for the property described in Attachment A to the Settlement.  The process as set forth in the Settlement and as agreed to by the Joint Petitioners on October 29, 2009, is as follows:  
(1) 
During Commission review of the Settlement, the Township, with the cooperation of other Joint Petitioners, will commence the approval process from DARA and participating municipalities, DEP, and Upper Uwchlan Township to allow UTMA to provide 7,350 gpd of treatment capacity to Shryock; 
(2)
Shryock will withdraw its Formal Complaint at Docket No. C-20066648 and its protests to the Township’s Applications, contingent upon Commission approval of the Settlement and Shryock’s receipt of the aforementioned treatment capacity;

(3) 
The Commission, after review, is requested to issue an Order Nisi under which the Settlement would be approved, contingent on Commission receipt of notice by March 1, 2010 that all necessary approvals for the provision of 7,350 gpd of treatment capacity to Shryock have been obtained (certificate(s) of public convenience authorizing abandonment would be issued upon receipt of this notice).  If the Commission does not receive the requisite notice by March 1, 2010 (or as reasonably extended by the parties with Commonwealth Court and Commission approval), the Settlement would be rejected by the Commission due to failure to meet the conditions precedent, and the parties would proceed with litigation; 

(4) 
Upon Commission approval of the Settlement, an amended Lease Agreement between UTMA and the Township would become effective, which specifies that any sewage facilities in Upper Uwchlan Township owned by UTMA (consisting of facilities associated with the Interconnected System and the Eagleview System
), would no longer be leased by UTMA to the Township;
(5) 
Upon Commission approval of the Settlement, a Management Agreement will be entered into between UTMA and the Township whereby the Township would act as UTMA’s agent, under the direct supervision and control of UTMA, with respect to, UTMA’s customers in Upper Uwchlan Township, for billing and collecting rates established solely by UTMA, and management, operation and maintenance of UTMA’s sewage system in Upper Uwchlan Township; 
(6)
Upon receipt by the Commission of notice by March 1, 2010 that all necessary approvals for the provision of 7,350 gpd of treatment capacity to Shryock have been obtained, a certificate or certificates of public convenience authorizing approval of the Township’s abandonment of service in Upper Uwchlan Township would be issued by the Commission.


The Settlement further provides that, upon UTMA’s assumption of rate setting authority, as noted above, it will initially adopt the same rates that are currently charged to the Township’s customers in Upper Uwchlan Township.  The Township will provide $25,000 to UTMA as seed money so that UTMA can immediately take full operational control of the sewage facilities in Upper Uwchlan Township.  After that, UTMA’s operations will be funded by customer charges.  As a condition of the Settlement, the Commission is requested not to order a refund of rates to the Upper Uwchlan Township customers under any circumstances.


Joint Petitioners indicated in the Settlement that all customers in Upper Uwchlan Township have been notified of the filing of the Abandonment Application and intention of the Township to transfer full operational control to UTMA, which has agreed to serve the customers.  Many customers have executed affidavits in support of the transfer to UTMA, including DCNR, and no customers with the exception of Shryock have filed protests to the Township’s Service or Abandonment Applications.


Joint Petitioners asserted that the Settlement is in the public interest because it promotes the continuance of safe and adequate sewer service to the properties in Upper Uwchlan Township and minimizes cost-prohibitive litigation and administrative burden.  The respective statements of the Joint Petitioners, attached as Appendices B through D to the Joint Petition, provide further individual reasons why the Settlement should be approved. 


The Joint Petition was proposed by the Joint Petitioners to resolve the above-captioned proceedings, and all matters related to and arising therefrom, including without limitation matters regarding the public utility status of the Township and the provision of sewer service to properties in Upper Uwchlan Township.  The Settlement was made without any admission against, or prejudice to, any positions which any Joint Petitioner might adopt during subsequent litigation, including further litigation in this case.  


If the Joint Petition is recommended to be adopted as proposed without modification, then the Joint Petitioners agree to waive the filing of Exceptions.  However, the Joint Petitioners do not waive their right to file Exceptions with respect to any modifications to the terms and conditions of the Joint Petition, or any additional matters proposed in the Recommended Decision.  The Joint Petitioners reserve the right to file Reply Exceptions to any Exceptions which may be filed.  



If the Commission should disprove the Settlement or modify the terms and conditions, the Settlement may be withdrawn by any of the Joint Petitioners and litigation may then resume.
FINDINGS OF FACT


The following findings of fact supplement the previous forty-four (44) Findings of Fact contained in the Initial Decision, issued May 2, 2007, and adopted by the Commission in its Jurisdiction Order.  These supplementary findings are based upon subsequent pleadings filed in these consolidated cases and information supplied to me by the Township during my review and consideration of the Joint Petition.  To the extent necessary to complete the record, I will admit these source documents into the record in subsequent Ordering Paragraphs and, if the documents were not previously filed, will direct the Township to supply the requisite copies to the Commission’s Secretary’s Bureau.  


1.
On May 2, 2007, an Initial Decision at Docket No. C-20066648 was issued which granted partial summary judgment to Shryock, concluding that the Township was providing extraterritorial public utility service in Upper Uwchlan Township.


2.
By Deed of Dedication, dated December 19, 2007, Hankin dedicated the Eagleview Treatment Plant (Treatment Plant), which treats sewage from Township customers in the Upper Uwchlan Township portion of the Eagleview Corporate Center, and the ground upon which the Treatment Plant is situated, to UTMA.  See, Initial Decision issued May 2, 2007, Findings of Fact Nos. 26-32; Deed of Dedication, dated December 19, 2007.



3.
By Opinion and Order entered January 31, 2008 (Jurisdiction Order), Commission affirmed the Initial Decision on the jurisdictional issue concerning the Township’s public utility status, and returned remaining issues; principally, the reasonableness of Shryock’s extension request, to the OALJ for adjudication.



4.
On February 15, 2008, the Township filed, inter alia, a Petition for Reconsideration of the Jurisdiction Order and its Petition was granted by the Commission pending review on the merits, by Opinion and Order entered February 28, 2008.


5.
By Opinion and Order on February 5, 2009 at Docket No. C-20066648 (Reconsideration Order), the Commission denied the Township’s Petition for Reconsideration and ordered that the remanded proceeding proceed before the ALJ.


6.
On February 23, 2009, the Township filed a Petition for Review of the Jurisdiction Order with the Commonwealth Court at Docket No. 299 C.D. 2009 and also filed a Petition for Review of the Reconsideration Order at Docket No. 367 C.D. 2009 on March 9, 2009.  DEP filed a Petition for Review at Docket No. 366 C.D. 2009 challenging both the Jurisdiction Order and Reconsideration Order.  The Commission and Shryock subsequently filed motions to quash, and after oral argument, these motions were denied by the Commonwealth Court on April 29, 2009.  The Petitions for Review are currently pending.



7.
On February 23, 2009, the Township filed an Application with the Commission, at Docket No. A-2009-2093074, under protest, to obtain approval of the abandonment of its extraterritorial sewer service in Upper Uwchlan Township (Abandonment Application).  In its Abandonment Application, the Township indicated that approval would not result in the discontinuance of sewer service to any extraterritorial customer as they would be served without interruption by UTMA.  



8.
Copies of the Abandonment Application were served by the Township upon all of the extraterritorial customers.  Many of these customers, including DCNR, executed affidavits in support of the Abandonment Application and agreed to the provision of sewage service by UTMA instead of the Township.  Joint Petition, ¶19; First Supplement to Abandonment Application, filed March 18, 2009. 


9.
On April 3, 2009, the Township filed a second Application with the Commission, under protest, at Docket No. A-2009-2101498, for a Certificate of Public Convenience to Provide Sewer Services to the Public in a Limited Portion of Upper Uwchlan Township (Service Application).  In so doing, the Township requested authorization to serve only the twelve (12) legacy properties in the Upper Uwchlan Township portion of the Eagleview Corporate Center and two (2) customers (Shryock and Marsh Creek State Park) on the Interconnected System.  Service to Shryock was requested to be limited to 1,000 gpd of treatment capacity.



10.
Shryock filed Protests to the Abandonment and Service Applications on March 30, 2009, and May 15, 2009, respectively.  No other Township customer filed protests.  Joint Petition, ¶19.  


11.
By letter dated May 11, 2009, the Chester County Planning Commission advised the Commission that the proposed service territory encompassing the Shryock property in the Service Application was a Suburban Landscape in accordance with the 1996 Chester County Comprehensive Plan Policy Element “Landscapes”.  The Chester County Planning Commission concluded that the furnishing of wastewater service to Shryock as an additional commercial customer was consistent with “Landscapes” policy 6.1.2: “to maintain or expand existing sewer and water facilities to support development in Urban and Suburban Landscapes.”  



12.
On September 4, 2009, the Township, UTMA, and Shryock filed a Joint Petition for Settlement and also a Joint Petition for Certification of the Record and Expedited Treatment of the Settlement, which requested a bypassing of the administrative law judge decision process and certification of the record directly to the Commission for decision.  


13.
The Joint Petition contained conditions precedent which the Joint Petitioners anticipated could be satisfied by March 1, 2010.



14.
The conditions precedent set forth in the Settlement, which consist of approvals from DARA and participating municipalities, DEP, and Upper Uwchlan Township, all relate to the provision of 7,350 gpd of sewage treatment capacity to Shryock for the property described in Attachment A to the Settlement, located in Upper Uwchlan Township, Chester County.  Joint Petition, ¶17.  



15.
The Settlement provides that an Order Nisi be issued under which the Joint Petition would be approved, contingent on receipt by the Commission of notice by 
March 1, 2010, that all conditions precedent have been satisfied.  Upon receipt of this notice by March 1, 2010 (or as reasonably extended by the parties with Commonwealth Court and Commission approval), a certificate or certificates of public convenience as necessary evidencing approval of the Township’s abandonment of extraterritorial public utility service would be issued by the Commission.  However, if the requisite notice was not received by March 1, 2010 (or as reasonably extended by the parties with Commonwealth Court and Commission approval), the Joint Petition would be denied and litigation would proceed.  See, Attachment “A”, #7.  


16.
Pursuant to the Settlement, Shryock has petitioned for leave to withdraw its Complaint at Docket No. C-20066648, and its Protests, conditioned upon Commission approval of the Joint Petition and its receipt of 7,350 gpd of treatment capacity from UTMA.  Joint Petition, ¶14.


17.
By Order dated September 8, 2009, Commonwealth Court granted a stay of the above-mentioned Township and DEP Petitions for Review for 180 days, or until March 8, 2010, to allow the parties to pursue settlement before the Commission.


18.
By Bill of Sale, dated September 9, 2009, Hankin conveyed to UTMA, the sanitary sewer lines and appurtenances associated with the Eagleview System, which collects and transports sewage from Township customers in the Upper Uwchlan Township portion of the Eagleview Corporate Center, to the Treatment Plant.  See, Initial Decision issued May 2, 2007, Findings of Fact Nos. 25, 40; Bill of Sale, dated September 9, 2009.



19.
By Utility Easement dated September 9, 2009, Hankin conveyed to UTMA a thirty foot wide sanitary sewer easement it had reserved to itself in the Upper Uwchlan Township portion of the Eagleview Corporate Center for the purpose of maintaining, repairing, replacing, and operating the sanitary sewer lines and appurtenances therein.  Utility Easement, dated September 9, 2009.  Hankin also conveyed to UTMA the easement interest that Hankin had previously reserved to itself in Eagleview Lot 2 for that same purpose.  Assignment of Utility Easement, dated September 9, 2009. 



20.
By letter dated September 11, 2009, Hankin advised the Commission that it did not oppose the Joint Petition for Settlement.



21.
By letter dated September 21, 2009, DEP advised the Commission that it did not oppose the Joint Petition for Settlement, given that the Joint Petition provides for UTMA control over the sewage facilities and the Joint Petitioners must obtain DEP approval for those settlement provisions governed by Act 537. 



22.
By Secretarial Letter dated October 5, 2009, the Commission denied the Joint Petition for Certification of the Record and determined that the presiding officer was to prepare a recommendation for the consideration of the Commission concerning whether the Joint Petition should be approved.  The Commission indicated that it would endeavor, with the cooperation of the parties, to render a final decision on the Settlement no later than January 31, 2010, well within the 180-day stay granted by the Commonwealth Court concerning the appeals.



23.
The Eagleview System, including the Treatment Plant, which provides sewage services to the Township’s customers in Upper Uwchlan Township, is now owned in its entirety by UTMA.  Deed of Dedication, dated December 19, 2007; Bill of Sale, dated September 9, 2009.


24.
Upon Commission approval of the Settlement, the Lease Agreement between the Township and UTMA, dated January 1, 1993, which applies to all sewage facilities now owned by UTMA and operated by the Township, including facilities in Upper Uwchlan Township, will be amended to specifically exclude sewage facilities owned by UTMA in Upper Uwchlan Township from the lease.  First Amendment to Contract and Lease, dated September 14, 2009; See, Attachment “A”, #4.


25.
Upon Commission approval of the Settlement, a Management Agreement entered into between UTMA and the Township on September 14, 2009, will become effective whereby the Township will manage, operate, and maintain UTMA’s sewage system in Upper Uwchlan Township, under the direct supervision and control of UTMA, and will bill and collect rates established solely by UTMA for sewage service.  Uwchlan Township Municipal Authority Sewer System Services Agreement (Management Agreement), dated September 14, 2009, pp. 2, 5.


26.
UTMA will initially adopt the same rates for service in Upper Uwchlan Township that are currently being charged by the Township to those customers.  Joint Petition, ¶15.  Also, these rates are to be the same as those charged within the Township.  See, Attachment “B”, #3.  


27.
Currently, all but two of the Township’s extraterritorial customers (Shryock and Kensey Nash) in Upper Uwchlan Township have elected to switch to UTMA as their service provider and are no longer customers of the Township.  See, Attachment “A”, #6. 


28.
It is a condition of the Settlement that the Commission not order a refund of rates to the customers in Upper Uwchlan Township under any circumstances.  Joint Petition, ¶23. 



29.
Upon Commission approval of the Joint Petition and issuance of a certificate of public convenience evidencing approval of the Township’s abandonment of extraterritorial public utility service, and the withdrawal of Shryock’s Complaint, the Township will petition the Commonwealth Court for discontinuance of its appeals.  DEP agrees not to oppose a perfunctory motion to dismiss its appeals as moot.  See, Attachment “A”, #8.  
DISCUSSION


The Commission has expressed a policy of encouraging settlements and has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§5.231, 69.401.



The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  For the following reasons, I find that the Settlement proposed in these consolidated proceedings, which is unopposed by any party, is in the public interest.  



The Joint Petition provides for the resolution of three consolidated and interrelated dockets, and each of these will be discussed below.
Docket No. C-20066648



Shryock originally filed a Formal Complaint at Docket No. C-2006648 against the Township due to the Township’s refusal to provide 20,000 gpd of sewage capacity to meet Shryock’s anticipated requirements for developing its land in Upper Uwchlan Township.  The Township cited the DARA Agreement as the basis for its refusal, asserting that it would be a violation of the DARA Agreement to transmit any additional sewage from Upper Uwchlan Township (a non-participating municipality) to the treatment center, unless the other participating municipalities gave their consent in writing.  See, Initial Decision issued May 2, 2007, Findings of Fact Nos. 14, 24.



The Settlement provides a reasonable resolution in that Shryock has agreed to withdraw its Formal Complaint based upon the provision of additional treatment capacity of 7,350 gpd by UTMA (after Commission approval of the Township’s abandonment of extraterritorial service).  Shryock asserted in its Statement in Support that this level of sewage treatment capacity would be sufficient to allow for the development of its property.  Joint Petition, Attachment D, p. 4.  I note also that the Chester County Planning Commission supports approval of the additional sewage treatment capacity as being consistent with its policy of supporting development in suburban landscapes.  See, Finding of Fact No. 11, supra.


Pursuant to the Settlement, the Township, with the cooperation of UTMA and Shryock, would seek to obtain all necessary approvals for the provision of 7,350 gpd of treatment capacity to Shryock’s property in Upper Uwchlan Township.  The indicated necessary approvals are from DARA and other participating municipalities, DEP under Act 537, and Upper Uwchlan Township.  Shryock’s interests are protected, pending receipt of these approvals, in that its Formal Complaint (and its protests at the interrelated Abandonment and Service Application dockets) would not be withdrawn until approval of the 7,350 gpd of treatment capacity is received.  


The Settlement also provides benefit to the Township in that it would be relieved from Commission regulatory responsibility as to the remaining extraterritorial customers, which would be transferred to UTMA upon Commission approval of the service abandonment.  In addition, the Township would not be subject to a potential refund order by the Commission, as had been requested by Shryock in its Formal Complaint.



Furthermore, as stated in the Joint Petition, approval of the Settlement with respect to the Formal Complaint issues will permit the Commission and Joint Petitioners to avoid incurring the time, expense and uncertainty of further litigation.


Accordingly, I conclude that the proposed resolution of the Shryock Formal Complaint at Docket No. C-20066648, as provided in the Settlement, is just, reasonable, and in the public interest and should be approved.
Docket No. A-2009-2093074


The Township filed the Abandonment Application, at Docket No. A-2009-2093074, on February 23, 2009, after the Commission had entered its Reconsideration Order which denied the Township’s Petition for Reconsideration of the Jurisdiction Order.  In the Jurisdiction Order, the Commission had concluded that the Township was providing uncertificated extraterritorial public utility service, and must apply for a certificate of public convenience encompassing, at a minimum, the territory currently being served outside of its municipal boundaries.  The Township chose to file an Abandonment Application because it did not wish to be regulated by the Commission and it proposed in the Application that service to existing customers be provided by UTMA.  Shryock protested the abandonment unless it was conditioned on the provision of treatment capacity to Shryock as had been requested in the Formal Complaint.


Section 1102(a)(2) of the Public Utility Code (Code), 66 Pa. C.S. §1102(a)(2), provides that a utility must first apply for and obtain a certificate of public convenience prior to any abandonment of utility service to the public.  In Borough of Media et al. v. Pa. P.U.C., 53 Pa. Commw. 535, 419 A.2d 215 (1980), Commonwealth Court ruled that a municipality providing public utility service beyond its corporate limits could not abandon that service without first obtaining a certificate of public convenience.  


The Settlement provides for approval of the Abandonment Application through issuance of a certificate of public convenience, contingent upon the provision of 7,350 gpd of treatment capacity to Shryock and Shryock’s withdrawal of its Formal Complaint and protests.  I have previously determined that the provision of 7,350 gpd of treatment capacity to Shryock is a reasonable resolution of the Shryock Complaint.  However, I must also consider whether the requested abandonment meets the statutory criteria for abandonment approval.


Section 1103(a) of the Code, 66 Pa. C.S. §1103(a), states, in pertinent part, that:

A certificate of public convenience shall be granted by the Commission, only if the Commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience or safety of the public.  
The Commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.



In Commuter’s Committee v. Pa. P.U.C. (Commuter’s Committee), 170 Pa. Super. 596, 88 A.2d 420 (Pa. Super. 1952), the Superior Court listed the following factors to be considered when determining whether to approve an abandonment:  (1) the extent of loss to the utility; (2) the prospect of the system being used in the future; (3) the loss to the utility balanced with the inconvenience and hardship to the public upon discontinuance of such service; and (4) the availability and adequacy of the service to be substituted.  The Court also noted in West Penn Railways Company v. Pa. P.U.C. (West Penn), 142 Pa. Super. 140, 15 A.2d 539, 545 (1940), that the concerns of customers are to receive consideration when determining whether to allow abandonment.  See also, Borough of Duncannon v. Pa. P.U.C., 713 A.2d 737 (1998).



In the instant case, the Township is not seeking to abandon service due to economic losses, but is instead proposing that the service be provided by the entity which now owns the facilities providing extraterritorial service—UTMA.  The existing system would continue to be utilized, and extraterritorial customers would suffer no inconvenience or hardship as they would continue to be adequately served, albeit by UTMA.  Also, all of the customers except two have transferred from the Township’s service to UTMA, apparently without complaint, and many of the customers have provided affidavits in support of the Township’s service abandonment.  Furthermore, UTMA will initially adopt the rates that are currently being charged to the Upper Uwchlan Township customers so there will be no immediate rate increase to these customers.  Accordingly, based upon consideration of the factors in Commuter’s Committee and West Penn, supra, the Abandonment Application has been adequately supported.



I must also consider whether the Township has sufficiently modified its operations so that it is no longer subject to Commission jurisdiction as to extraterritorial service.  The primary reason why the Township’s extraterritorial service was initially determined to be public utility service was that the Township had actual control over extraterritorial rates and service.  See, East Hempfield Township v. Lancaster (East Hempfield), 441 Pa. 406, 273 A.2d 333 (1971).  Also, UTMA was leasing its extraterritorial facilities to the Township, pursuant to a Lease Agreement, dated January 1, 1993.  The Joint Petition addresses these control issues in that, upon Commission approval of the Settlement, which is contingent upon receipt of approvals to provide 7,350 gpd of treatment capacity to Shryock by March 1, 2010, an amended Lease Agreement would become effective so that sewage facilities in Upper Uwchlan Township would no longer be leased by UTMA to the Township.  In addition, a Management Agreement entered into between UTMA and the Township on September 14, 2009, would become effective, whereby the Township will manage, operate, and maintain UTMA’s sewage system in Upper Uwchlan Township, subject to the direct operational control and rate-setting authority of UTMA.


I have reviewed the amended Lease Agreement and Management Agreement, which will be directed to be filed of record herein, and conclude that these documents will remove operational control and rate-setting authority over extraterritorial service from the Township.  Thus, these control issues are no longer an impediment to approval of the service abandonment (i.e. relinquishment of Commission jurisdiction) by the Township and continuation of service by UTMA.



The Township and UTMA provided further support for approval of the Abandonment Application in their identical Statements in Support as follows:  (1) the regulatory burden associated with Commission jurisdiction over service to a handful of customers in Upper Uwchlan Township, which costs would ultimately be borne by these customers, is out of proportion to any purported benefits; (2) compliance with Commission regulatory requirements would require the hiring of specialized consultants, which would divert attention and resources away from the Township’s essential governing function; and (3) abandonment approval would remove uncertainty over the Township’s public utility status, which is currently adversely affecting Township operations and transactions.  


For all the above reasons, I conclude that the Abandonment Application should be granted, and recommend that the Settlement be approved, contingent on Commission receipt of notice by March 1, 2010 that all necessary approvals for the provision of 7,350 gpd of treatment capacity to Shryock have been obtained.  Upon receipt of this notice, a certificate of public convenience approving the abandonment would then be issued by the Commission.

Docket No. A-2009-2101498  



The Township filed the Service Application, at Docket No. A-2009-2101498, on April 3, 2009, after Shryock had filed a Motion to Dismiss the Abandonment Application due to failure of the Township to obtain Commission approval to commence service before requesting approval to abandon service. 


The Joint Petition does not explicitly request that the Township be granted authorization to commence the provision of service and authorization to abandon service, but requests that the Commission issue such certificates of public convenience as may be necessary and appropriate to authorize the abandonment of service by the Township.  Joint Petition, ¶20.  Since I have already concluded that the Township’s abandonment of extraterritorial public utility service should be approved, if the conditions precedent are satisfied, I find that issuance of a certificate of public convenience to commence service is not necessary.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 501, 701, 1102(a)(2), 1103(a), 1301, and 1501.


2.
The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).


3.
The Joint Petition for Settlement filed by the Township, UTMA, and Shryock at Docket Nos. C-20066648, A-2009-2093074, and A-2009-2101498, is just and reasonable and in the public interest and therefore should be approved.


4.
The Joint Petition for Settlement satisfies the statutory criteria for approval of the abandonment of public utility service, as set forth in 66 Pa. C.S. §§1103(a).  See also, Borough of Duncannon v. Pa. P.U.C., 713 A.2d 737 (1998); Commuter’s Committee v. Pa. P.U.C., 170 Pa. Super. 596, 88 A.2d 420 (Pa. Super. 1952); West Penn Railways Company v. Pa. P.U.C., 142 Pa. Super. 140, 15 A.2d 539, 545 (1940).


5.
The Commission does not have jurisdiction over the rates or service of a bona fide municipal authority.  East Hempfield Township v. Lancaster, 441 Pa. 406, 273 A.2d 333 (1971); Graver v. Pa. P.U.C., 469 A.2d 1154 (1984); 53 Pa. C.S. §5607(d)(9). 


6.
A certificate of public convenience is appropriately issued by the Commission, upon satisfaction of the conditions precedent in the Joint Petition for Settlement, as evidencing approval of the abandonment of public utility service by Uwchlan Township.  66 Pa. C.S. §1103(a).
ORDER NISI



THEREFORE,



IT IS RECOMMENDED:



1.
That the Joint Petition for Settlement submitted by Shryock Bros., Inc., Uwchlan Township, and the Uwchlan Township Municipal Authority at Docket Nos. C-20066648, A-2009-2093074, and A-2009-2101498, and which has not been opposed by any other party, is hereby approved, contingent upon receipt by the Pennsylvania Public Utility Commission of notice by March 1, 2010 (or as reasonably extended by the parties with Commission and Commonwealth Court approval), that all necessary approvals for the provision of 7,350 gallons per day of sewage treatment capacity to Shryock Bros., Inc. for the property described in Attachment A to the Joint Petition, have been obtained.


2.
That the Formal Complaint of Shryock Bros., Inc., at Docket No. C-20066648, and the Protests filed by Shryock Bros., Inc., at Docket Nos. A-2009-2093074 and A-2009-2101498, are withdrawn, contingent upon Pennsylvania Public Utility Commission approval of the Joint Petition for Settlement, and receipt by Shryock Bros., Inc. of the 7,350 gallons per day of sewage treatment capacity for the property described in Attachment A to the Joint Petition.


3.
That upon receipt of notice by March 1, 2010 (or as reasonably extended by the parties with Commission and Commonwealth Court approval), that all necessary approvals for the provision of 7,350 gallons per day of sewage treatment capacity to Shryock Bros., Inc. for the property described in Attachment A to the Joint Petition, have been obtained, and the withdrawal by Shryock Bros., Inc, of the Formal Complaint at Docket No. C-20066648 and Protests at Docket Nos. A-2009-2093074 and A-2009-2101498, a certificate of public convenience evidencing approval of the abandonment of all public utility sewer service by Uwchlan Township in Upper Uwchlan Township, as set forth in Docket No. A-2009-2093074, will be issued by the Pennsylvania Public Utility Commission, and the Application of Uwchlan Township for the commencement of public utility service at Docket No. A-2009-2101498 will be dismissed.


4.
That upon issuance by the Pennsylvania Public Utility Commission of a certificate of public convenience evidencing approval of the abandonment of all public utility sewer service by Uwchlan Township in Upper Uwchlan Township, as set forth in Docket No. A-2009-2093074, Uwchlan Township will discontinue its Commonwealth Court appeals at Docket Nos. 299 C.D. 2009 and 367 C.D. 2009, and the Department of Environmental Protection will not oppose dismissal of its appeals at Docket No. 366 C.D. 2009 as moot.



5.
That, if the Pennsylvania Public Utility Commission does not receive notice by March 1, 2010 (or as reasonably extended by the parties with Commission and Commonwealth Court approval), that all necessary approvals for the provision of 7,350 gallons per day of sewage treatment capacity to Shryock Bros., Inc. for the property described in Attachment A to the Joint Petition, have been obtained, the Joint Petition for Settlement will be denied, due to failure to meet the conditions precedent, and litigation will proceed.


6.
That the following documents are admitted into the record of this proceeding: 

(a)
Deed of Dedication, dated December 19, 2007, wherein the Hankin Group dedicated the Eagleview Treatment Plant and ground to Uwchlan Township Municipal Authority;
(b)
Application of Uwchlan Township for a Certificate of Public Convenience Approving the Abandonment of Sewer Services to the Public in Upper Uwchlan Township, filed February 23, 2009, at Docket No. A-2009-2093074;
(c)
First Supplement to the Application of Uwchlan Township, filed March 18, 2009, at Docket No. A-2009-2093074;
(d)
Application of Uwchlan Township for a Certificate of Public Convenience to Provide Sewer Services to the Public in a Limited Portion of Upper Uwchlan Township, filed April 3, 2009, at Docket No. A-2009-2101498;
(e)
Letter from Ronald T. Bailey, Secretary, Chester County Planning Commission, to James J. McNulty, Secretary, Pennsylvania Public Utility Commission, dated May 7, 2009, filed on May 11, 2009 at Docket No. A-2009-2101498;
(f)
Bill of Sale, dated September 9, 2009, wherein the Hankin Group conveyed to the Uwchlan Township Municipal Authority the sanitary sewer lines and appurtenances associated with the Eagleview System;
(g)
Utility Easement, dated September 9, 2009, wherein the Hankin Group conveyed an easement for system maintenance to the Uwchlan Township Municipal Authority;
(h)
Assignment of Utility Easement, dated September 9, 2009, wherein the Hankin Group conveyed an additional easement for system maintenance to the Uwchlan Township Municipal Authority; 

(i)
Letter dated September 11, 2009, wherein the Hankin Group advised the Commission that it did not oppose the Joint Petition for Settlement;
(j)
Letter dated September 21, 2009, wherein the Department of Environmental Protection advised the Commission that it did not oppose the Joint Petition for Settlement;
(k)
First Amendment to Contract and Lease, dated September 14, 2009, between Uwchlan Township Municipal Authority and Uwchlan Township, which is effective upon Commission approval of the abandonment;
(l)
Uwchlan Township Municipal Authority Sewer System Services Agreement (Management Agreement), dated September 14, 2009, between Uwchlan Township Municipal Authority and Uwchlan Township, which is effective upon Commission approval of the abandonment;
(m)
Joint Petitioners’ e-mail responses to ALJ questions regarding the Joint Petition for Settlement, dated October 29, 2009 (Attachment “A” to the Recommended Decision); and, 
(n)
Joint Petitioners’ e-mail responses to additional ALJ questions regarding the Joint Petition for Settlement, dated November 13, 2009 (Attachment “B” to the Recommended Decision).



7.
That Uwchlan Township shall file the requisite number of copies of the above-admitted documents with the Secretary’s Bureau of the Pennsylvania Public Utility Commission, to the extent that they have not previously been filed with the Commission.


8.
That upon satisfaction of the conditions precedent set forth in Ordering Paragraph #3, above, and withdrawal of the Shryock Bros., Inc., Formal Complaint at Docket No. C-20066648 and Protests at Docket Nos. A-2009-2093074 and A-2009-2101498, and issuance of the certificate of public convenience evidencing approval of the abandonment of all public utility service by Uwchlan Township, and discontinuance of the Commonwealth Court appeals, the proceedings shall be terminated and marked closed.
Date:
November 16, 2009



_________________________________








Kandace F. Melillo








Administrative Law Judge
AT T A C H MEN T "A" 

Melillo, Kandace 

Subject: 

Klein, Michael D. [MKlein@deweyleboeuf.com]

Thursday, October 29, 2009 2:41 PM 

Melillo, Kandace 

Delaney, Daniel P.; Bibikos, George A.; Zambito, David; Bob McClintock; Gelburd, Kenneth A; Sneath, Stan; Belcher, Joshua 

Shryock Bros., Inc. v Uwchlan Township; Applications of Uwchlan Township; Docket Nos. C-20066648, A-2009-2093074, and A-2009-21 01498 

Services Agreement (9-14-09).pdf; Cmwlth. Ct. Order (Sep-09-2009).pdf; EV WWTP Deed of Ded (12-17-07).pdf; First Supplement (filed 3-18-09) (affidavits attached).pdf; Hankin - Bill of Sale (9-9-09).pdf; Hankin - Utility Easement (9-9-09).pdf; Hankin - Utility Easement Assign (9-9-09).pdf; Joint Petition for Settlement (filed 9-04-09) ( searchable).pdf; Lease Amendment (9-14-09).pdf; Joint Petition for Settlement (filed 9-4-09).doc 

From: 

Sent: 

To: 

Cc: 

Attachments: 

Judge Melillo, 

On behalf of the Township, and with the concurrence of Shryock, the Authority, Hankin, and DEP, please find below numbered responses to your questions. Also attached are the requested documents. We will also send today the CD with a searchable PDF of the Joint Petition for Settlement. Thank you. 

1. We have attached the order from the Commonwealth Court granting the parties' joint application for a stay. The request for a 180-day stay was based on a provision contained in the Settlement Agreement establishing a 180-day deadline for implementation. As between the parties, the "drop-dead" 180-day deadline commenced from the effective date of the Settlement Agreement, August 31, 2009. Accordingly, the parties had not contemplated extending the stay from the Commonwealth Court. However, it may be that the parties agree to amend the Settlement Agreement to allow for an extension of implementation. In the case a reasonable extension of the stay is sought and obtained from the Commonwealth Court, the parties will give notice to the Commission and request an updated Secretarial letter. 

2. The Township and the Authority understand the original 1993 Lease Agreement to apply to all facilities owned by the Authority, including any facilities located in Upper Uwchlan. (See 1993 Lease Agreement sections 2.01, 2.12.) With respect to the Eagleview System (which is only partly located in Upper Uwchlan), the Authority owns all facilities on this system that are located inside Uwchlan Township. The Authority also owns the facilities located in Upper Uwchlan pursuant to their dedication on September 9,2009 (documentation attached). Thus, all sewage facilities would be covered under the 1993 Lease Agreement. As discussed below, the attached Lease Amendment dated September 14, 2009, has therefore effected a complete transfer of direct operational control. [Note that for the purposes of the Application to provide service, as referenced in your question, the "Eagleview System" is defined as only the portion of the Eagleview Corporate Center located in Upper Uwchlan. Otherwise, the Township and Authority generally use that term to refer to all properties served by the Eagleview Plant, the majority of which are located inside Uwchlan Township. See, e.g., Initial Decision, Findings of Fact #25 and 27.] The DEP also believes that it has the legal authority under Act 537 to compel a transfer of sewer service as necessary. 

3. The December 19, 2007 Deed of Dedication for the Eagleview Plant is attached. 

4. The September 14, 2009 Lease Amendment and September 14, 2009 Services Agreement are attached. Section 2.12 of the Lease has been altered to exclude facilities in Upper Uwchlan from the definition of Sewer System. Therefore, the Township no longer has the authority to set rates or otherwise control those facilities. Section 5 of the Services Agreement confirms that the Authority will set the rates for these facilities. As noted above, documentation regarding the dedication to the Authority by Hankin of the Eagleview System sewage facilities located in Upper Uwchlan is attached. 

5. Approvals necessary for the provision of additional capacity to the Shryock property include the following: (1) the consent of the parties to the DARA Agreement to amend same pursuant to Section 6.13; (2) the consent of Upper Uwchlan pursuant to Act 537 and 25 Pa. Code § 71.53 and (3) DEP pursuant to Act 537 and 25 Pa. Code § 71.52. A request letter has been sent to the DARA parties, and negotiations are progressing with respect to amending the DARA Agreement. We expect this process to meet the applicable deadlines. The Township currently is in discussions with Shryock, Upper Uwchlan Township and the DEP regarding the preparation and approval of the necessary sewage facilities planning module. The necessary documents are currently being prepared. 

The expansion of existing facilities that constitute an increase in flows equal to the flow from a single family lot is deemed to be a subdivision under the definition of "Lot" in the Sewage Facilities Planning regulations, 25 Pa. Code § 

71.1. Authorizations by the Township for expansions or subdivisions without the required sewage facilities planning approval would constitute a violation of Section 5(a) of the Pennsylvania Sewage Facilities Act, 35. P.S. § 750.5(a), and Section 71.51(a)(1) of the Sewage Facilities Planning regulations, 25 Pa. Code § 71.51(a)(1), and subjects the Township to, inter alia, civil penalty liability under Section 13.1(a) of the Sewage Facilities Act, 35. P.S. § 750.13.1(a). 

6. The affidavits of Richard Hankin, Ken Lewandowski and John Norbeck were provided with the Township's March 18, 2009 First Supplement to its Abandonment Application, attached hereto. With the exception of Shryock and Kensey Nash Corporation, all customers in Upper Uwchlan have elected to switch to the Authority as their sewer service provider and are no longer customers of the Township. It is the Township's understanding that Kensey Nash does not object to the transfer of service, but only wishes to await the outcome of litigation. The Township has requested a letter from Kensey Nash to that effect and will provide a copy once the letter is obtained. 

7. The parties would agree to the issuance of an "Order Nisi" contingently approving the Joint Petition. With the exception of DEP, the parties believe that the 180-day deadline is sufficient, but all parties are willing to take the necessary steps to reasonably extend that deadline to a later date as necessary. 

The DEP considers a deadline of 180 days, while possible in theory, to be extremely tight. Even were an initial submission to be reviewable without further revision, DEP believes that to accommodate planning agency comment and public notice alone can be up to 90 days, not including the time required for the municipal response to comments and ultimate DEP review. 

8. In the referenced Settlement Agreement, the Township has covenanted to petition the Commonwealth Court for a discontinuance of its appeals once the Commission has approved the Joint Petition for Settlement and issued a certificate of public convenience, allowing the Township to abandon service and Shryock to withdraw its complaint. DEP would agree not-to oppose a perfunctory Motion to Dismiss their appeals as Moot. 

9. As noted in question 6 above, Kensey Nash is the only remaining customer (other than Shryock) of the Township in Upper Uwchlan. An explanatory letter was not mailed to Kensey Nash, but it was served with a copy of the September 4, 2009 joint filings per your request. Kensey Nash also was informed of the plan to transfer operational control to the Authority at the time the customer affidavits were solicited. While the Township believes Kensey Nash is fully aware of the terms and impact of the transfer of operational control, the Township will send a separate letter. 

Regards, 

[image: image1.png]



Michael D. Klein Partner 

Dewey & LeBoeuf LLP 

1101 New York Avenue, N.W., Suite 1100 Washington, D.C. 20005 

Direct: +1 202 346 8154 

General: +1 202 346 8000 

Fax: +1 202956 3281 

Mobile: 1 7174392564 

www.dl.com
From: Melillo, Kandace [mailto:KMELILLO@state.pa.usj Sent: Monday, October 26,20093:58 PM 

To: Delaney, Daniel P.; Klein, Michael D.; Bibikos, George A.; Sneath, Stan; Bob McClintock; Zambito, David; Gelburd, 

Kenneth A 

Subject: Shryock Bros., Inc. v Uwchlan Township; Applications of Uwchlan Township; Docket Nos. C-20066648, A-2009- 

2093074, andA-2009-2101498 

AT T A C H MEN T "B" 

Melillo, Kandace 

Subject: 

Klein, Michael D. [MKlein@deweyleboeuf.comj Friday, November 13, 2009 11 :19 AM 

Melillo, Kandace 

Delaney, Daniel P.; Bob McClintock; Gelburd, Kenneth A; dzambito@postschell.com; george.bibikos@klgates.com; Belcher, Joshua 

Shryock Bros., Inc. v Uwchlan Township; Applications of Uwchlan Township; Docket Nos. C-20066648, A-2009-2093074, and A-2009-2101498 

From: 

Sent: 

To: 

Cc: 

Judge Melillo, 

On Wednesday, November 11, the Township circulated the following amongst the parties and has received no 

objections. As such, please find below numbered responses to your additional questions and comments of November 10. 

1. The Township, the Authority and Shryock hereby reaffirm that the Township has covenanted to discontinue its appeals once the Commission has issued a certificate and once Shryock has withdrawn its complaint. The parties do not object to your citation of the October 29, 2009 e-mail response, or to this response, and their attachment to the Recommended Decision. 

2. You are correct to point out that those provisions relinquishing control over service to Township customers (i.e., Kensey Nash and Shryock) will have legal effect only once the Commission issues a certificate of public convenience. The parties agree and accept that this should be the proper outcome when applying the procedure on an Order Nisi. 

You also note that the Services Agreement does not contain a provision regarding the setting of rates for Township customers pending the approval of abandonment. This observation is correct, but note that the Services Agreement is not meant to address rate-setting by the Township as the Township is only undertaking to perform customer service functions to Upper Uwchlan properties and has no control over rates charged by the Authority to the Authority's customers. 

3. Section 5 of the Services Agreement provides that the Authority will set the rates for its customers, but does not specify exactly what that rate will be. The Authority adopted Resolution No.4 of 2009 on September 10, 2009, adopting sewer system rules and regulations. The rules and regulations include the sewer rates for Upper Uwchlan customers, which are identical to the current Township rates charged to Uwchlan Township customers. 

With respect to the Lease Agreement, the language in the final paragraph of section 2.02 is not as clear as it could be, but it is intended to say that the Township will be setting rates for sewer services provided to individual properties inside the Township, as well as for bulk sewage transportation services provided to other municipal and municipal authority customers (as certain Authority-owed sewage transportation lines merely run through the Township). In order to assure the Authority, as lessor of these facilities located inside the Township, that sufficient revenues will be generated to cover the costs of the lease, the language is intended to require these bulk transportation rates to municipal and municipal authority customers to be no less than sewage service rates to customers inside the Township, and shall be no less than the cost of providing such service. This language has no bearing on rates applicable to individual customers (i.e., not municipalities or municipal authorities) outside the Township. 

4. You correctly observe that the Lease Agreement no longer addresses operational control or rate-setting authority with respect to Upper Uwchlan facilities. Under the amended Lease Agreement, the Township is only undertaking to control and set rates for facilities within its boundaries. Rather than address Upper Uwchlan facilities in the Lease Agreement, the decision was made to remove them altogether from the Lease Agreement to make a "clean break" and avoid 

any suggestion that Uwchlan Township retained operational control. As you also correctly note, it is the Services Agreement under which the Township, as a contractor much like the private companies that perform the same type of services for other municipal authorities in Pennsylvania, has agreed to perform basic customer service functions, and which clarifies that the Authority, as the owner of the facilities, retains the power and the obligation to set rates. 

5. You are correct that the Eagleview System is now entirely owned by the Authority and that easements appropriate and necessary to system maintenance also have been dedicated. 

	�	See, Initial Decision at C-20066648, granting partial summary judgment, issued on May 2, 2007 (Initial Decision issued May 2, 2007) for a comprehensive procedural history of events prior to May 2, 2007.


	�	On September 8, 2009, Commonwealth Court granted a joint application to stay the Township and DEP petitions for review for 180 days, or until March 8, 2010.


	�	The documents referenced in the attached responses will, to the extent necessary, be directed to be filed of record by the Township in the subsequent Ordering Paragraphs. 


	�	See, Initial Decision issued May 2, 2007, Findings of Fact Nos. 6 and 24.  


	� 	The Commission does not have jurisdiction over the rates or service of a municipal authority.  53 Pa. C.S. §5607(d)(9); Graver v. Pa. P.U.C., 469 A.2d 1154 (1984).








PAGE  
7

