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C-2009-2084046

   v.

Verizon Pennsylvania, Inc.
OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions, filed on September 8, 2009, by Robert Joe Tropiak (Complainant or Mr. Tropiak) to the Initial Decision of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on August 20, 2009.  Reply Exceptions were filed by Verizon Pennsylvania Inc. (Verizon) on September 18, 2009.  On October 6, 2009, Mr. Tropiak filed a Reply to Verizon’s Reply Exceptions.  On October 13, 2009, Verizon filed a Motion to Strike Mr. Complainant’s Reply to Verizon’s Reply Exceptions (Motion to Strike).  On October 29, 2009, Mr. Tropiak filed a Motion to Deny Verizon’s Motion to Strike.
History of the Proceeding


In August 2007, according to Verizon’s customer service log, Mr. Tropiak began registering complaints to Verizon concerning the fact that his Caller ID unit did not list every caller’s name and number.  He was also referred to the National Do Not Call Registry and was given that phone number.  As far back as 2004, Mr. Tropiak had complained to the FCC about “unsolicited and unavailable calls” appearing on his Caller ID unit, including unsolicited calls from Verizon.  Verizon Exh. 5.


On November 3, 2008, the Complainant filed an Informal Complaint at Case No. 2468101 with the Commission’s Bureau of Consumer Services (BCS) stating that his Caller ID does not work properly.  A Verizon representative spoke to the Complainant and explained that not all calls will show a name or number on his Caller ID unit due to the nature of the call.  If a call originates from a system without an SS7 network, such as a pay phone or a cell phone, the information is not available to display.  This information from Verizon was mailed to the Complainant from BCS along with information regarding  the filing of a formal complaint.  The Informal Complaint was closed by BCS on December 16, 2008.  Verizon Exh. 7.
On January 9, 2009, Mr. Tropiak filed a Formal Complaint (Complaint) against Verizon with the Commission wherein he alleged a reliability or quality problem with Verizon’s service.  According to the Complainant, Mr. Tropiak was dissatisfied with the Caller ID portion of the Verizon Freedom Essentials package in that numerous callers were not identifiable either by name or telephone number.  He was also dissatisfied with Verizon’s advice concerning the use of Call Block to avoid “nuisance” calls, as Verizon’s Caller ID service does not identify and display a phone number for the calls Mr. Tropiak wants to block.  As relief, Mr. Tropiak requested that Verizon be required to modify its network so that all names and telephone numbers, regardless of the originating network, can be announced and identified.  I.D. at 1.
On February 3, 2009, Verizon filed an Answer which denied the allegations of the Complaint.  Verizon also filed a Preliminary Objection, pursuant to 52 Pa. Code 

§ 5.101(a)(4), which contended that Mr. Tropiak’s Complaint should be dismissed without a hearing, due to legal insufficiency.  Specifically, Verizon averred that a hearing on the Complaint would be fruitless because Caller ID was being provided in accordance with a Commission-approved tariff and Verizon cannot require other carriers to subscribe to the SS7 network for the purpose of enhancing the value of competitive Caller ID service.  I.D. at 1, 2.


On February 12, 2009, Mr. Tropiak filed an Answer to Verizon’s Preliminary Objections in which he reiterated his allegations that he was not receiving value for the Caller ID portion of the Verizon Freedom Essentials package and that Verizon provided insufficient information to him about its sixty-day service guarantee.



The matter was assigned to ALJ Melillo on February 13, 2009.  On February 20, 2009, ALJ Melillo issued an Interim Order Denying Preliminary Objection of Verizon Pennsylvania Inc.



A telephonic hearing was held on May 1, 2009.  The Complainant appeared pro se, testified in his own behalf and introduced five exhibits.  Verizon, which was represented by counsel, presented two witnesses and seven exhibits.  At the conclusion of the hearing, the Parties indicated that they would file briefs.  


The Complainant’s Main Brief was filed as his Exhibit No. 1.  Verizon filed its Main Brief on June 11, 2009, and elected not to file a Reply Brief.  Mr. Tropiak filed his Reply Brief on June 22, 2009.  After receipt of the Parties’ Briefs, the record was closed on June 24, 2009.
In an Initial Decision issued on August 20, 2009, ALJ Melillo dismissed the Complaint of Robert Joe Tropiak against Verizon.

As noted, Exceptions to the Initial Decision were filed by the Complainant on September 8, 2009, and Reply Exceptions were filed by Verizon on September 18, 2009.  The Complainant filed a Reply to Verizon’s Reply Exceptions on October 6, 2009.  Verizon filed a Motion to Strike on October 13, 2009.  The Complainant filed a Motion to Deny Verizon’s Motion to Strike on October 29, 2009.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made twenty-three Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Before addressing the merits of the Complainant’s Exceptions, we shall address Verizon’s Motion to Strike.  As noted, on October 6, 2009, the Complainant filed a Reply to Verizon’s Reply Exceptions.  Verizon filed a Motion to Strike on October 13, 2009.  Since our Regulations do not provide a party the opportunity to answer Reply Exceptions (52 Pa. Code § 5.535), we shall grant Verizon’s Motion to Strike.  As such, the material contained in the Complainant’s Reply to Verizon’s Reply Exceptions will not be considered in deciding this matter.  Accordingly, the Complainant’s Motion to Deny Verizon’s Motion to Strike will be dismissed as per the above cited Code.

In her Initial Decision, the ALJ concluded that the record does not factually support the Complainant’s assertions that Verizon could simply make minor adjustments to its system and easily enter into interconnection agreements with all competing carriers so that all names and telephone numbers, regardless of the originating network, can be announced and identified on end-users’ Caller ID units.  The ALJ found that Verizon is prohibited by federal law from forcing carriers into interconnections agreements for this purpose and that Verizon must also deliver other carrier’s traffic unchanged, even if those calls fail to contain identifying information.  47 U.S.C. § 251(c)(2),(3).  I.D. at 12.

In his Exceptions, Mr. Tropiak disagreed with the ALJ’s determination that he had not met his burden of proving Verizon’s responsibility for Caller ID deficiencies.  I.D. at 15.  Essentially, Mr. Tropiak reiterated his argument that Verizon could, through additional negotiation and with minimal or no expense, enter into interconnection agreements with all competing carriers for subscriptions to Verizon’s SS7 network.  In doing so, Verizon would be providing value to the Caller ID service as calling party information could be displayed as intended.  Exc. at 1-3.
Verizon averred in its Reply Exceptions that its Commission-approved tariff states that Caller ID service is available only as facilities permit.  R. Exc. at 1.  The tariff indicates that the following telephone numbers and main listed names will not be displayed or announced: calls from customers who use per call services or subscribe to line blocking; calls from customers located in central offices that are not part of the SS7 Signaling System; calls placed through a Bell-Atlantic operator and calls placed on the Bell Atlantic network using a Bell Atlantic telephone calling card.  Verizon Tariff Pa. P.U.C. No. 500, Section 29C, Sheet 17, C.2.e.4.

Verizon also emphasizes in its Reply Exceptions that the Complainant has no telecommunications engineering or design experience.  R. Exc. at 4, referencing Finding of Fact No. 10.  Verizon points to its witness’ twenty years of experience with Verizon’s signaling support systems in support of its argument.  R. Exc. at 4, referencing Finding of Fact No. 11.  Verizon also cites the Complainant’s acknowledgement that Verizon can do nothing further if a competing carrier refuses to subscribe to the SS7 network.  R. Exc. at 4, referencing Finding of Fact No. 23.  Verizon avers that the evidence of record belies the Complainant’s theories and that, while his opinions may be strongly held, they are not fact and are certainly not evidence.  R. Exc. at 4.
Upon our review of the record, we conclude that the ALJ was correct in making her determination that the Complainant failed to meet his burden of proof.  In addition to operator assisted calls, calling card calls and blocked identity calls, there are non-SS7 calls originating on other networks that cannot be identified by Verizon’s Caller ID.  When a call originates on a business phone system such as a PBX, the call passes with the billing or the main number rather that the actual calling line number or leaves the calling number blank.  Verizon is compelled to pass that information unchanged thus causing Verizon’s Caller ID to show unavailable or similar messaging.  The bottom line is that if, for whatever reason, the calling party information is missing, distorted or incorrect it cannot be displayed at the receiving end.  Verizon cannot compel every company that originated calls terminating within Verizon’s network to comply with the rules regarding SS7 messaging or calling party content.  Tr. At 98-103.  Accordingly, Mr. Tropiak’s first Exception is denied.
Mr. Tropiak’s second Exception challenges the Commission’s authority to make rulings concerning interstate and intrastate telecommunications services per the Telecommunications Act of 1996.  He cites the March 22, 2004 decision in MCI WorldCom, Inc. v. Pa PUC 844 A.2d 1239 (2002), as a basis to conclude that jurisdiction over state commission decisions under the Telecommunications Act of 1996 lies exclusively in the federal courts and that it was improper for the Commission to decide this matter.   Exc. At 3-4.
In its Reply Exceptions, Verizon contends that the Complainant has misread the cited decision.  R. Exc. at 4.  In that case, Verizon argues that the Pennsylvania Supreme Court ruled that the federal courts, not state courts, are the proper forum to appeal a Commission Order setting rates for access to Verizon’s network for local telephone service.  This Complaint, on the other hand, alleges a service quality issue, not an access rate issue.
We agree with Verizon.  Service quality issues are within the exclusive jurisdiction of this Commission.  66 Pa. C.S. § 1501.  Accordingly, we shall deny the Complainant’s second Exception.
Before concluding, we note that while the Complainant is of the opinion that the technology is available to accomplish his request for perfect Caller ID, the record  shows that the existence of differing communications technology precludes the possibility that every call completed on Verizon’s network can be accompanied with a valid Caller ID.  The Complainant’s desire to avoid nuisance calls can be accomplished by registering on the available Do Not Call lists and by not answering those calls that his Caller ID indicates are “unavailable” or “private call.”  In addition, Verizon’s tariff explains that Mr. Tropiak can use a feature of the Caller ID service known as Anonymous Call Rejection (ACR), which will block calls from any caller that has blocked their number from being displayed.  Verizon Tariff Pa. P.U.C. No. 500, Section 29C, Sheet 9, A.13.

Conclusion
Upon our review of the record evidence in this case, we agree with the ALJ that the Complainant has failed to carry his burden of proof that Verizon provided inadequate Caller ID service or misleading information; THEREFORE,
IT IS ORDERED:
1. That the Motion to Strike Complainant’s Reply to Reply Exceptions, which was filed by Verizon Pennsylvania Inc. on October 13, 2009, is granted.
2.
That the Exceptions of Robert Joe Tropiak are denied, consistent with this Opinion and Order.



3.
That the Initial Decision of Administrative Law Judge Kandace F. Melillo is adopted, consistent with this Opinion and Order.



4.
That the Formal Complaint, filed by Robert Joe Tropiak against Verizon Pennsylvania Inc. at Docket No. C-2009-2084046, is dismissed.



5.
That this case be marked closed.
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