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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration (Petition), filed by Philadelphia Gas Works (PGW or Respondent), on August 12, 2009, seeking reconsideration of our Opinion and Order entered July 28, 2009 (July 2009 Order), in the above-captioned proceedings.  Delphine Matthews (Ms. Matthews or Complainant) did not file an Answer to the Petition.
Procedural History
An extensive history of the proceedings was set forth in our July 2009 Order.  As such, we will only summarize the procedural history here.

On February 11, 2008, Ms. Matthews filed a formal complaint (Complaint), which alleged that the Complainant sold property in Philadelphia (the Chadwick Street Property) on September 19, 2007.  According to the Complainant, at settlement, the title company paid $1,531.74 to PGW on account of outstanding gas bills owed by David McQueen (the Complainant’s father and the prior owner of the Chadwick Street Property), and Darrell McQueen (another prior owner of the Chadwick Street Property).  The Complainant contended that the title company should not have paid PGW.  She requested a refund or credit of these funds.  Complaint at 2 and Attachment.

On April 2, 2008, PGW filed its Answer, stating that the title company properly paid PGW $1,531.14 to satisfy a lien on the property. Answer at 1.  

A hearing was held on October 15, 2008.  By Initial Decision issued on December 30, 2008, Administrative Law Judge (ALJ) Guy M. Koster dismissed the Complaint.  The ALJ concluded, “The Commission lacks jurisdiction and authority to contravene the provisions of the Municipal Claim and Tax Lien Law, 53 P.S. § 7101 et seq.  and/or the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. § 2201 et seq.”  Conclusion of Law 2.

The Complainant filed Exceptions on January 16, 2009, and PGW filed timely Replies to Exceptions on March 16, 2009.  By Opinion and Order entered April 17, 2009 (April 2009 Order), we denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision.

On May 4, 2009, the Complainant filed a Petition for Reconsideration. PGW filed a timely Answer to the Petition on May 18, 2009.  Also on May 18, 2009, PGW filed a Certificate of Satisfaction pursuant to 52 Pa. Code § 5.24(b).  PGW stated “further Commission action in this matter is no longer necessary.”  By copy of the letter, the Complainant was advised of her right to object to the Certificate within ten days.  No objection was filed.

In pertinent part, the July 2009 Order found an apparent inconsistency between the April 2009 Order and our decision in Chapter 14 Implementation, Docket No. M-00041802F0002 (Order entered September 12, 2005), with regard to the Commission’s jurisdiction over PGW liens.  The July 2009 Order therefore vacated the April 2009 Order.  The July 2009 Order, however, did not attempt to resolve this apparent inconsistency because the Parties submitted a Certificate of Satisfaction.

Relying on Kaufman v. Verizon Pennsylvania Inc., Docket No. C-20055680 (Order entered December 1, 2006), the Commission concluded that a Certificate of Satisfaction that is filed after the issuance of an Initial Decision shall be treated as a Motion to Withdraw a Pleading pursuant to 52 Pa. Code § 5.94.  The Certificate of Satisfaction filed by the Parties could not be approved due to the lack of information about the Parties’ settlement.  We offered the Parties the opportunity to file additional information within sixty days.  
As stated previously, on August 12, 2009, PGW filed the instant Petition asking the Commission to (1) reconsider the July 2009 Order, (2) deny the Complainant’s May 4, 2009 Petition for Reconsideration, (3) allow the Certificate of Satisfaction “to remain as filed,” and (4) affirm the April 2009 Order dismissing the Complaint.  Petition at 4.  By Order entered August 27, 2009, we granted the Petition pending further review of and consideration on the merits.  Ms. Mathews did not file an Answer to PGW’s Petition.
Discussion
We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
The Duick Standards for Reconsideration

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982).  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that:  


Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances. 


Under the  Duick standards, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

PGW’s Petition Fails to Meet the Duick Standards
PGW offers two reasons for reconsidering the July 2009 Order.   For the reasons that follow, we reject both arguments.  As a result, we will deny reconsideration.

Argument regarding PGW Liens

PGW argues that the portion of the July 2009 Order regarding PGW liens:
[F]ailed to consider that the General Assembly’s reason for placing under the Public Utility Code, a city natural gas distribution operation’s additional collection tool and the specific prohibition of anything in the Public Utility Code from abrogating the lien power as described in 66 Pa. C.S.A. §2212(n), and in 66 Pa. Cons. Stat. §§ 1401, et seq., was to provide a clear description of the limitation of the Commission jurisdiction with respect to liens. . . .  In the statutory expression of Commission authority with regard to liens, there is neither a strong nor a necessary implication of the retention of jurisdiction over “lien process.”    

 Petition at ¶12.
We will not grant reconsideration on this basis.  As stated above, our July 2009 Order identified an apparent inconsistency between the April 2009 Order and Chapter 14 Implementation, Docket No. M-00041802F0002 (Order entered September 12, 2005), with regard to the Commission’s jurisdiction over PGW liens.  The July 2009 Order vacated the April 2009 Order to eliminate this apparent inconsistency.  PGW’s Petition offers no reason to reconsider this decision.

PGW simply asks us to reconsider the July 2009 Order to resolve the apparent inconsistency.  Again, PGW fails to address the rationale supporting our July 2009 Order.  The July 2009 Order declined to resolve the issue of the Commission’s jurisdiction over PGW’s liens because the issue has become moot in this case.  The Parties filed a Certificate of Satisfaction with the Commission.  Whether that document is treated as a Certificate of Satisfaction or as a Motion to Withdraw a Pleading, the Commission’s jurisdiction over PGW liens is now a moot question.  The general rule, of course, is that we will not decide moot questions.  Petition of Global NAPs South, Inc. for Arbitration of Interconnection Rates, Terms and Conditions and Related Relief, Docket No. A-310771, 1999 Pa. PUC LEXIS 58 (August 17, 1999).  There is an exception to this rule for questions that are likely to be repeated and evade review, but we do not believe the question of the Commission’s jurisdiction over PGW’s liens is likely to be repeated and evade review.  Consequently, we see no need to address the question here.   
Argument regarding the Certificate of Satisfaction
PGW argues that the portion of the July 2009 Order treating the Parties’ Certificate of Satisfaction as a Motion to Withdraw a Pleading “[F]ailed to consider the de minimus nature of the public interest in this litigation.”  Petition at ¶ 13.  PGW adds:

The Commission’s procedural rules at 52 Pa. Code §5.24 do not prohibit the filing of a Certificate of Satisfaction after the issuance of an Initial Decision.  As jointly stated by Commissioners Pizzingrilli and Powelson, dissenting in part to the July 23, 2009 Opinion and Order, 52 Pa. Code §5.24 allows for the filing of a Certificate of Satisfaction at any time. This is consistent with the Commission’s policy promoting settlements at 52 Pa. Code §5.231(a).  Unlike the facts of the Commission’s decision in Kaufman v. Verizon Pennsylvania, Inc., Docket No. C-20055680 (Order entered December 1, 2006), the Commission’s decision in this matter does not assess a fine upon the utility, but rather, finds in favor of the utility. 
Petition at ¶ 14.  
We will not grant reconsideration on this basis.  On page 9 of our July 2009 Order, we explicitly rejected the argument that Kaufman is distinguishable from the present case because that case involved a complaint that was sustained by the ALJ rather than, as here, a complaint that was dismissed by the ALJ.  Moreover, we think it is self-evident that the Commission considered the dissent’s argument that 52 Pa. Code § 5.24 permits the filing of a certificate of satisfaction at any time.  Finally, the dissent also argued that the public interest in this litigation is de minimus.  This argument is not novel, nor is this a consideration that was overlooked by the Commission in issuing its July 2009 Order.  We therefore find that PGW has failed to satisfy the Duick standards for reconsideration.
Finally, we note that, following entry of our July 2009 Order, PGW filed the instant Petition for Reconsideration.  Neither Party filed information supporting the Motion to Withdraw a Pleading, presumably because they were awaiting a decision on the Petition for Reconsideration.  We now direct Philadelphia Gas Works, as a utility subject to our jurisdiction, to file with this Commission, within sixty days after the date this Opinion and Order is entered, information supporting the Motion to Withdraw a Pleading.  Delphine Matthews may also file information supporting that Motion within that same time period.  

Conclusion



Based on the foregoing, we will deny the Petition for Reconsideration filed by Philadelphia Gas Works, consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:


1.
That the Petition for Reconsideration, filed by Philadelphia Gas Works on August 12, 2009, is denied.
2.
That Philadelphia Gas Works shall file information with the Commission in support of the Motion to Withdraw a Pleading within sixty days of the date this Opinion and Order is entered. 

3.
Delphine Matthews may file information with the Commission in support of the Motion to Withdraw a Pleading within sixty days of the date this Opinion and Order is entered. 
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BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  December 3, 2009
ORDER ENTERED:  December 4, 2009
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