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L INTRODUCTION

In these consolidated proceedings, PPL Electric Utilities Corporation (“PPL Electric”)
seeks the approvals and findings necessary for: (1) the siting and construction of the
Pennsylvania portion of the proposed Susquehanna-Roseland 500 kV transmission line in
portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties, Pennsylvania (“S-R
Transmission Line™); (2) the construction of a control equipment building at the proposed
Blakely Borough substation site; and (3) the exercise of the power of eminent domain in order to
obtain rights-of-way and easements over several tracts of land,

The Pennsylvania portion of the S-R Transmission Line will include approximately 101
miles of 500 kV double-circuit transmission line between PPL Electric’s Susquehanna
Substation and the Delaware River. The Pennsylvania portion of the S-R Transmission Line will
be located, for the most part, in existing rights-of-way and along the paths of existing
transmission lines. The cost of the Pennsylvania portion of the S-R Transmission Line is
estimated to be $510 million. PPL Electric Ex. 1, Summary, p. 1.

In New Jersey, Public Service Electric and Gas Company (“PSE&G”) will construct the
portion of the S-R Transmission Line from the Delaware River to PSE&G’s substation in
Roseland Borough, Essex County, New Jersey. The New Jersey pertion of the S-R Transmission
Line will be approximately 45 miles in length and will cost approximately $700 million. The
total length of the S-R Transmission Line will be approximately 146 miles; the total cost of the
entire line is estimated to be approximately $1.2 billion. PPL Electric Ex. 1, Summary, p. 1.

The principal purpose of the S-R Transmission Line is to enable electric distribution
companies “(EDCs”) to provide long term adequate and reliable service to customers in the area

served by the PIM Interconnection, LLC (“PJM”), including the approximately 1.4 million
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customers served by PPL Electric. The S-R Transmission Line will resolve numerous violations
of mandatory reliability standards established by the North American Electric Reliability
Corporation (“NERC”). PPL Electric Ex. 1.A, pp. 1-2.

The project will provide several additional benefits to customers, including the
replacement of antiquated facilities, the improvement of voltage levels, and the elimination of
stability limits on certain generation output. In addition, the S-R Transmission Line will provide
economic benefits. It, together with other transmission projects, is expected to reduce congestion
costs by approximately $150 million annually in the PPL Electric transmission zone alone. PPL
Electric Ex. 1.A, p. 13.

PJM, through its regional fransmission expansion plan (“RTEP”), has approved this
project and directed PPL. Electric and PSE&G to construct the S-R Transmission Line with a
required in-service date of June 1, 2012, which is when the NERC reliability violations are
projected to begin to occur. PPL Electric Ex. 1.A, pp. 1-2.

PPL Electric selected the proposed route for the Pennsylvania portion of the S-R
Transmission Line after extensive public input and a detailed siting analysis, which included a
comprehensive environmental inventory, identification and analysis of alternative routes and
selection of the proposed route. In selecting the proposed route, PPL Electric considered, among
other things, functional requirements, environmental impacts, social impacts, public input, costs,
and many other factors identified in the Pennsylvania Public Utility Commission’s
(“Commission™) siting regulations at 52 Pa. Code §§ 57.71 — 57.77. PPL Electric Ex. 1.C.

Following extensive discovery, exchanges of written testimony and substantial public
input and technical hearings, Administrative Law Judge Susan D. Colwell (“ALJ”) issued her

Recommended Decision on November 13, 2009. There, the ALJ recommended that the
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Commission approve the siting and construction of the S-R Transmission Line and make the
findings necessary for the construction of the control equipment building and for PPL Electric to
exercise the power of eminent domain. Generally, the ALJ agreed with PPL Electric’s analysis
of the need for and proposed route for the S-R Transmission Line and recommended approval of
the proposed project.

PPL Electric’s specific exceptions to the Recommended Decision are set forth in detail
below. As a general matter, however, it should be recognized that high voltage transmission line
siting proceedings are highly complex and inevitably involve many detailed factual and legal
issues. This is particularly true for the S-R Transmission Line, given the size and length of the
project and its critical role in providing reliable service both in Pennsylvania and on a regional
basis. Fortunately, the ALJ has provided the Commission with an outstanding Recommended
Decision, which provides a well-organized and exhaustive analysis of the many complex issues
presented in this case. Regarding the ultimate issues in this case, i.e, whether the S-R
Transmission Line is needed and whether PPL Electric selected a reasonable line route, the
Recommended Decision correctly concludes that the project should be approved and provides a
well-reasoned and fully supported basis for this decision. PPL Electric fully supports the
Recommended Decision on these issues and believes that it should be approved by the
Commission.

PPL. Electric’s exceptions primarily relate to the Recommended Decision’s findings
regarding the timing of the construction of the S-R Transmission Line. In addition to approving
the project, the ALJ made certain findings regarding the timing of construction that if adopted,
would unduly restrict PPL Electric’s ability to construct the S-R Transmission Line on a timely

basis and could prevent the line from being constructed at all. These findings are inconsistent
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with the Recommended Decision’s overall approval of the project. Moreover, they are not
supported by record evidence, were not proposed by any party, are unprecedented and should be
rejected.

The primary role of the Commission in the transmission line siting process 1s to review a
proposed project and approve it or reject it. Once a line has been approved by the Commission,
it is up to the electric utility to obtain any other necessary approvals and permits and to design
and construct the line. Issues regarding what permits are required, when they should be applied
for, when to start construction and how to time and stage construction are left to the wutility’s
discretion and are generally not reviewed by the Commission. For this reason, standard
Commission practice, as reflected in its siting regulations and in its transmission line siting
orders, is to approve the project and then leave it to the utility to construct the project. The only
condition typically imposed, and which was imposed by the Recommended Decision, requires
the utility to comply with any restrictions on any permits required for the project.

The issue of timing was complicated in this proceeding by PPL. Electric’s request to start
construction immediately on a specific 28-mile segment of the proposed line, ie., the
Wallenpaupack-Bushkill Segment. As explained in more detail below, this portion of the project
involves replacing an existing 80-year old line that is in a badly deteriorated condition. PPL
Flectric must replace the Wallenpaupack-Bushkill Segment as soon as possible whether or not
the S-R Transmission Line is constructed. In addition, early construction of this segment will
provide PPL Electric with the best possible opportunity to complete the S-R Transmission Line
on time, L.e., by June 1, 2012,

The Recommended Decision rejected PPL Electric’s proposal, finding that there was no

immediate emergency and that early construction of the Wallenpaupack-Bushkill Segment could
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unduly influence the National Park Service (“NPS”) permitting process. PPL Electric disagrees
with these findings. As explained in detail below, although there may not be an immediate
“emergency,” it is uncontested that this line segment is in very poor condition and could fail at
any time. Prompt rebuilding of this line segment is clearly in the public interest. Moreover, it is
clear that the construction of this line segment, which must be replaced whether or not the S-R
Transmission Line is ever built, will have no effect on the NPS’s issuance of a permit for the S-R
Transmission Line.

PPL Electric recognizes, however, that a portion of the Wallenpaupack-Bushkill Segment
goes through Saw Creek Estates, where there is substantial opposition to the proposed line. To
address this concern, PPL, Electric is willing to agree that it will not reconstruct the three-mile
segment through Saw Creek Estates as part of its request to accelerate construction of the
Wallenpaupack-Bushkill Segment.

In addition, the Recommended Decision also contains language which appears to say that
PPL Electric cannot begin construction on any part of the S-R Transmission Line until all
permits have been obtained for the entire line. Notably, this condition does not appear in the
proposed Order, so it is not clear that the ALJ intended for this to be a mandatory condition, It is
important, however, that this issue be clarified and that the Commission not adopt this
requirement for several reasons. First, no party proposed such a condition and there is no record
evidence to support it. Second, such a condition is completely unprecedented and improperly
injects the Commission into managing utility planning and construction of transmission line
projects. Third, such a condition is clearly unreasonable. Major projects, such as the S-R
Transmission Line, require literally hundreds of permits and approvals. In practice, PPL Electric

(and other EDCs) obtains the more ministerial street occupancy and stream crossing permits as
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construction progresses. Such permits are often effective for only a limited period of time and
are obtained as construction nears the specific area for which a permit is needed. PPL Electric
cannot reasonably be expected to obtain, in advance, all permits for the entire project, which is
expected to take at least 27 months to construct. Such a condition would make it essentially
impossible for PPL Electric to construct the S-R Transmission Line and therefore should be
rejected. Finally, in order to address possible concerns that PPL Electric might commence
construction prematurely, PPL Electric is willing to assure the Commission that it has no
intention of starting construction of portions of the Line, other than the Wallenpaupack-Bushkill
Segment, until it has received this Commission’s approval for the Pennsylvania portion of the
Line, the New Jersey portion of the Line has been approved, and the NPS has provided
reasonable assurance that the Line may be constructed through the Delaware Water Gap
Recreation Area (“DEWA”).

The Recommended Decision also imposes a condition that construction must commence
within two years of the entry of the Commission order approving the project. Again, no party
proposed such a condition, and there is therefore no record evidence to support it. Also, there is
no precedent for such a condition in transmission line siting proceedings. More importantly,
such a condition would potentially jeopardize the project, as PPL Electric may not be able to
start construction within two years for reasons beyond its control. For example, appeals from the
Commission’s order in this proceeding and appeals from the New Jersey BPU proceedings may
not be resolved within two years. This condition therefore should be eliminated. In the
alternative, any “clock” on the condition should not begin to run until orders approving the
portions of the Line in Pennsylvania, New Jersey and the DEWA have become “final,” i.e., are

no longer subject to judicial review.
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Finally, the Recommended Decision contained two findings of fact that could be
construed in a manner inconsistent with the ALJ’s other findings and conclusions and with her
explanations of the reasons for her conclusions. These findings should be modified to be

consistent with the remainder of the Recommended Decision.
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II EXCEPTIONS

A. EXCEPTION NO. 1: PPL ELECTRIC SHOULD BE PERMITTED TO
START CONSTRUCTION OF THE WALLENPAUPACK-BUSHKILL
SEGMENT OF THE S-R TRANSMISSION LINE BEFORE THE
NATIONAL PARK SERVICE ISSUES PERMITS FOR CONSTRUCTION
THROUGH THE DELAWARE WATER GAP NATIONAL RECREATION
AREA.

1. PPL Electric Should Be Allowed To Commence Construction Of The
Wallenpaupack-Bushkill Segment Of The Line In Order To Replace
The Aged And Deteriorated Existing 230 kV Transmission Line
Presently Occupying The Same Corridor.

The ALJ has recommended that PPL Electric should not be permitted to commence
construction of the portion of the S-R Transmission Line between the Wallenpaupack
Hydroelectric Plant and the Bushkill Switchyard (“Wallenpaupack-Bushkill Segment”) until all
permits are in place. R.D., pp. 267, 297. That condition, if adopted by the Commission, could
delay construction of the Wallenpaupack-Bushkill Segment for an extended period of time -
perhaps years — thereby jeopardizing service to customers served by PPL Electric and PIM.

The Wallenpaupack-Bushkill Segment is presently occupied by a 230 kV transmission
line that was constructed in the 1920s - about 80 years ago. Not surprisingly, the line is in a
deteriorated condition, and as explained below, needs to be replaced, regardless of whether the
S-R Transmission Line ultimately is built.

Major components of the existing 230 kV transmission line between Wallenpaupack and
Bushkill are at or near the end of their useful lives. These components include the conductors,
splices, steel structures and their foundations. In inspections of this line in 1983, PPL Electric
found that:

There were problems found with the conductor splices. Those are devices

that join the conductors or the wires together. They found that those
splices were deteriorating at a much faster rate than they expected and

8
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they also determined that some of the conductor at certain locations was
also deteriorating. The steel core that supports the conductor was
corroding. As a temporary fix, they removed those conductor splices and
replaced them with a new type of splicing device. At that time the
engineering group gave an estimate that they believed the splices in the
line would be able to continue operating for another 10 to 15 years. . .
We’re on borrowed time. Tr. 1729-30.

A more recent extensive survey of the existing 230 kV transmission line has revealed an
anomaly in the conductor. The conductor is out of tolerance and cannot handle the mechanical
and electrical loadings for which it was designed. Tower steel near the ground has deteriorated
to such an extent over the years that members on many structures have been replaced. Similarly,
foundations have been recapped due to deterioration. PPL Electric St. 5-R, p. 10. Simply stated,
delaying the replacement of the Wallenpaupack-Bushkill Segment of the S-R Transmission Line
will increase the risk of failure and the potential for unsafe conditions. PPL Electric St. 1-R, p.
25. As explained above, the existing line is on borrowed time; it could fail at any time.

The ALIJ rejected these explanations on the basis that there is no emergency. R.D., p. 25.
It is correct that there is no emergency today. The point here, however, is that an emergency
could arise at any time upon a failure of the existing structures or conductors. PPL Electric
proposes to replace this existing, deteriorated, 80-year-old transmission line in conjunction with
the construction of the S-R Transmission Line in order to prevent an emergency from occutring.

2. PPL Electric Must Commence Construction In The First Quarter Of
2010 In Order To Meet The In-Service Date Required By PJM.

PPL Electric should be allowed to initiate construction of the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line as soon as the Commission enters a final order in this
proceeding regardless of whether the NPS has issued permits to construct the S-R Transmission
Line through the DEWA. Commencing construction of the Wallenpaupack-Bushkill Segment of

the S-R Transmission Line as soon as practical will enhance the possibility of meeting the in-
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service date for the S-R Transmission Line required by PIM. PIM requires the S-R
Transmission Line to be in service by June 1, 2012, when reliability violations are projected to
begin to occur. PPL Electric Ex. 1.A, p. 12; PPL Electric St. 1-R, pp.25-27.

If commencement of construction of this segment must be postponed until the NPS
permitting process has been completed, there is no realistic possibility that the S-R Transmission
Line will be completed in a timely manner. The evidentiary record indicates that the permitting
process before the NPS will not be completed before March, 2011. PPL Electric estimates also
that construction of the entire S-R Transmission Line will require approximately 27 months.
PPL Electric St. 1-R, pp. 25-27. Thus, if PPL Electric is not permitted to start any construction
until after the NPS permitting process is complete, the S-R Transmission Line cannot be
completed until the second half of 2013, at the earliest, more than a year after the required in-
service date. Any delay in the in-service date for the S-R Transmission Line beyond June, 2012
could have consequences adverse to the public because analyses performed by PJM indicate that
violations of NERC reliability criteria are projected to commence as early as 2012. PPL Electric
Ex. 1.A, p. 12.

In order to meet PIM’s required in-service date and to minimize any waste in the event
that PPL Electric is not allowed to construct the S-R Transmission Line for any reason, PPL
Blectric proposed that it be allowed to initiate construction of the Wallenpaupack-Bushkill
Segment before permits for other portions of the S-R Transmission Line, including the portion
through the DEWA, are obtained. PPL Electric St. 1-R, pp. 25-27. Starting construction of this
segment will not be wasteful because the existing line has to be replaced regardless of whether

the S-R Transmission Line ultimately is constructed.
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3. Commencing Construction Of The Wallenpaupack-Bushkill Segment
Of The Transmission Line Will Not Cause Any Significant Adverse
Impact To The Public Because That Segment Must Be Replaced Due
To Its Deteriorated Condition Regardless Of The S-R Transmission
Line.

Initiation of construction of the Wallenpaupack-Bushkill Segment of the S-R
Transmission Line will have no significant adverse impact on the public because the route for
this segment is presently occupied by an existing 80-year-old 230 kV transmission line that, as
explained above, must be replaced due to its advanced age and deteriorated condition, regardless
of whether the S-R Transmission Line ultimately is constructed. PPL Electric St. 1-R, pp. 24-25.
In essence, PPL Electric would rebuild the existing aged and deteriorated 230 kV transmission
line to meet modern transmission line construction and safety standards and to accommodate a
second circuit. The circuit replacing the existing 230 kV transmission line would be operated
initially at 230 kV but would be constructed to permit operation at 500 kV to allow it to meet
future load growth without additional construction. The second circuit would be the 500 kV
circuit for the S-R Transmission Line. PPL Electric Ex. 1.D., p. 3.

Initiation of construction of the Wallenpaupack-Bushkill Segment of the S-R
Transmission Line before the NPS approves the construction of the S-R Transmission Line
through the DEWA and before the NJ BPU approves the New Jersey portion would not
adversely affect the public in any substantial way because the need to replace this existing 230
kV transmission line is not dependent on the outcome of the S-R Transmission Line proceeding.
The existing 230 kV line was built in the late 1920s — approximately 80 years ago. As explained
above, recent inspections and tests have revealed that the line’s condition has deteriorated and
that the line is at the end of its useful life.

Even if the S-R 500 kV Transmission Line were not constructed and the existing 230 kV

transmission line were replaced by a new 230 kV transmission line, the new structures would be
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substantially taller than the existing structures that were built in the 1920s. The existing 230 kV
transmission line cannot be rebuilt “as is” because modern construction standards for electric
high voltage transmission lines are more stringent than they were 80 years ago when the existing
line was built. Although existing transmission lines are “grandfathered” so that they do not need
to conform to construction standards adopted after the lines were constructed, PPL Electric must
meet new, more stringent standards when constructing new lines to replace the old lines. PPL
Electric St. 5-R, pp. 10-11.

Modern design for a 230 kV transmission line calls for structures that average
approximately 140 feet in height, only 45 feet shorter than the structures that will be required for
the 500 kV S-R Transmission Line. PPL Electric St. 5-R, p. 11. Those structures will average
185 feet in height in the Wallenpaupack-Bushkill Segment of the S-R Transmission line,
including Saw Creek Estates, where much of the opposition to the S-R Transmission Line is
concentrated. Further, due to terrain, the maximum height of a structure will be 195 feet,
regardliess of whether a 500 kV line or a 230 kV line is constructed. PPL Electric St. 1-R, p. 24,

Tangent poles, which support the line where there is no change in direction, for both a
230 kV and a 500 kV transmission line will be tubular steel structures with steel arms that will be
corrosion resistant and dark brown in color. Both the 500 kV S-R Transmission Line and a
modern rebuild of the existing 230 kV transmission line would be built to accommodate two
circuits, Other than the height, the structures for a rebuild of the existing 230 kV transmission
line would appear very similar to the structures that would be required for the 500 kV S-R
Transmission Line. PPL Electric St. 5-R, pp. 11-13.

Because the present line has to be replaced and because the structures to replace a 230 kV

transmission line are similar to the structures for a 500 kV transmission line, the public would
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not be significantly harmed if PPL Electric were permitted to initiate construction of the
Wallenpaupack-Bushkill Segment even if the NPS subsequently refused to grant construction
permit for construction of the S-R Transmission Line through the DEWA.

The ALJ generally agreed with PPL Electric that the Wallenpaupack to Bushkill 230 kV
transmission line must be replaced with facilities described above. R.ID. 219-20. Nevertheless,
the ALJ recommended that PPL Electric should not be permitted to initiate construction of the
Wallenpaupack-Bushkill portion of the S-R Transmission Line until all permits are in place.
R.D. 259-67. The ALJ concluded that allowing PPL Electric to start construction of this portion
of the S-R Transmission Line before the NPS approval is obtained could create the appearance
that the Commission is attempting to influence the NPS’ permitting process. R.D. 267. No
witness made such a contention during the evidentiary hearings. Instead, the argument was
raised by OCA for the first time in its Main Brief and by Saw Creek Estates and the Energy
Conservation Counsel for the first time in their Reply Briefs.! As explained below, these
concerns are overstated.

In reaching her conclusion, the ALJ relied substantially upon arguments by the OCA
based primarily upon Maryland Conservation Counsel, Inc. v. Gilchrist, 808 F.2d 1039 (4" Cir.

1986) (“Gilchrist”). R.D. 259; OCA Main Brief, pp. 94-96. In Gilchrist, the United States Court

' These contentions should be rejected for the additional reason that they were raised for the first time in briefs. See
Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593, 598 (Pa. Cmwlth. 2003), appeal denied, 836 A.2d 123 (Pa. 2003)
(holding that for matters coming before an administrative agency, procedural due process requires that a party be
afforded reasonable notice of the issues raised so that the party has an opporfunity to present any response or
objection). See also Petition of Duquesne Light Company for Approval of Plan for Post-Transition Period Provider
of Last Resort Service Petition for Reconsideration of Duguesne Light Company Petition for Reconsideration of
Constellation NewEnergy, Inc. and Constellation Power Sowrce, Inc., Docket No. P-00032071, 2004 Pa. PUC
LEXIS 42 (Oct. 5, 2004) (holding that “[i]n a contested proceeding such as this, due process demands, at a
minimum, that all parties of record be given notice and an opportunity to be heard. ... Here, such opportunity would
have included giving the Parties the opportunity to have their experts review, and if they chose to, challenge, the
[proposed alternative].”™); Enwron Capital & Trade Resources Corporation v. The Peoples Natural Gas Company,
Peoples Industrial Intervenors and Columbia Energy Services Corp., Intervenors, Doc. No. R-00973928C0001,
1998 Pa. PUC LEXIS 199 (Aug, 24, 1998) (holding that a proposal that was not introduced during the evidentiary
stages of the proceeding was procedurally inappropriate because due process requires that the parties have the
opportunity to examine the proposal during the evidentiary stages of this proceeding).
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of Appeals for the Fourth Circuit held, generally, that a private action may arise under the
National Environmental Policy Act of 1969, 42 U.S.C.A. §§ 4321, 4331 - 35 ("NEPA”), to
enjoin a project until the relevant federal agencies that must approve particular portions of the
project have complied with NEPA if the private action rises to the level of a “major federal
action” and if construction of a project would unduly influence the federal permitting process.

In Gilchrist, the State of Maryland had sought a permit from the NPS to allow
construction of a highway through a park that had been acquired by Maryland with federal funds.
The park was situated in approximately the middie of the length of the highway. Prior to the
completion of the NPS permitting process, Maryland began construction of the highway on both
sides of the park. The plaintiff sought to enjoin Maryland from continuing construction toward
the park on both sides. The Court affirmed the injunction issued by the trial court, expressing
concern that the two segments of the highway, when completed, “would stand like gun barrels
pointing into the heartland of the park.” Id. at 1042. The issuance of the injunction was affirmed
because the Court concluded that continuation of the construction of the highway would unduly
influence the NPS permitting process by reducing it essentially to a fait accompli.

The ALJY’s reliance on Gilchrist and similar federal court decisions to bar construction of
the Wallenpaupack-Bushkill Segment of the S-R Transmission Line pending the completion of
the NPS permitting process is erroneous for two principal reasons. First, issues related to federal
permitting under the NEPA should be left to the federal permitting agencies and the federal
courts which have the power to protect that process. Second, as explained below, construction of
the Wallenpaupack-Bushkill Segment of the S-R Transmission Line will not influence the NPS

permitting process under the NEPA.
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4, All Issues Related To The Federal Permitting Process Under The
National Environmental Policy Act Of 1969 Should Be Addressed
And Resolved By Federal Administrative Agencies And The Federal
Court System.

The Commission should not, as recommended by the ALJ, essentially enjoin PPL
Electric from initiating construction of the Wallenpaupack-Bushkill Segment of the S-R
Transmission Line. As discussed above, the ALJ’s recommendation is based almost entirely on
concerns related to the NPS permitting process under the NEPA. Such issues should be left to
the federal permitting agencies which administer and have expertise and experience in resolving
NEPA issues and the federal courts which can protect the permitting process. Federal district
courts have jurisdiction over NEPA claims pursuant to 28 U.S.C. § 1331 and the Administrative
Procedure Act, 5 US.C. §702. See Nuclear Information and Resource Service v. DOT
Research, 457 F.3d 956, 959 (9th Cir. Cal. 2006); see also Cetacean Cmty. v. Bush, 386 F.3d
1169, 1179 (9th Cir. 2004).

The issue of whether PPL Electric should be enjoined from starting construction pending
the completion of the federal NPS permitting process for the DEWA arises, if at all, under
NEPA, a federal law that applies exclusively to the permitting process of federal administrative
agencies. It has no application to state agencies. In general terms, the NEPA is procedural in
nature. It does not require that federal agencies achieve any particular substantive results, but it
does require agencies to collect and disseminate information about the environmental
consequences of proposed actions that fall under their respective jurisdictions. Marsh v. Oregon
Natural Resources Council, 490 U.S. 360, 371 (1989). It is these agencies, not the Commission,
which have expertise and experience in administering the provisions of the NEPA and
determining whether construction of a portion of a project could improperly influence a federal

permitting process under NEPA,
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Significantly, in this regard, all of the court decisions cited by the OCA (Main Brief, pp.
93-95), Saw Creek (Répiy Brief, pp. 22-23), ECC (Reply Brief, pp. 9-10) and the ALJ (R.D., pp.
259-65) in support of prohibiting PPL Electric from starting construction until the completion of
the NPS permitting process, are decisions of federal trial or appellate courts. It is exclusively the
federal courts that have interpreted and applied principles arising under NEPA to determine
whether construction may commence or continue. Issues arising under the NEPA are federal and
should be resolved by federal agencies and courts. It is the federal court system, and not the
Commission, that has jurisdiction to determine whether such a prohibition is appropriate to
protect the federal permitting process. There is no basis for a state administrative agency to take
steps to attempt to enforce its perception of the NEPA and rights arising under it.

Further, the Commission has no expertise or experience in applying the provisions of the
NEPA. There is no reason for the Commission to impose conditions on PPL Electric related to
the NEPA. Instead, the NPS and other federal agencies which are responsible for administering
the NEPA and which are experienced in applying its provisions should make such
determinations in conjunction with federal courts which have the power to protect federal
permitting processes under NEPA.

No party has cited any case in which a state agency has sought to protect a federal
permitting process under the NEPA. Even though the NEPA has been in effect for 40 years,
there is no precedent for, and no basis for, what would amount to an injunction by the
Commission, a state administrative agency, against the initiation of construction by a private
corporation in an attempt to protect the federal permitting process on environmental issues under

NEPA.
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5. Initiation Of Construction Of The Wallenpaupack-Bushkill Segment
Of The S-R Transmission Line Will Not Influence The Federal
Permitting Process Of The National Park Service,.

The federal courts have declined to enjoin construction of segments of a project where
the construction would not unduly influence the federal permitting agency from exercising its
discretion under NEPA. PPL Electric will identify and discuss some of the cases in which the
federal courts have declined to enjoin construction of projects for which federal permitting under
NEPA had not been concluded on the basis that the construction would not improperly influence
the permitting process. Then, PPL Electric will show that, under the particular facts of this case,
construction by PPL Electric of the Wallenpaupack-Bushkill Segment of the S-R Transmission
Line will not unreasonably influence the NPS permitting process under the NEPA. Because
initiation of construction by PPL Electric will not unduly influence the NPS permitting process,
the condition proposed by the ALJ is unnecessary regardless of whether it arises under the
NEPA, or as suggested by the ALJ, from a desire to avoid the appearance that the Commission is
attempting to influence the NPS permitting process. R.D., p. 267.

Federal courts have declined to issue injunctions against construction of projects where
federal permits are required under NEPA in numerous instances. For example, the United States
Court of Appeals for the Fourth Circuit has decided that no injunction against construction was
appropriate where the construction would not unduly influence federal permitting discretion
under NEPA. In North Carolina v. City of Virginia Beach, 951 F.2d 596 (4™ Cir, 1992)
(“Virginia Beach”), a plaintiff sought an injunction against the construction of a city pipeline
connecting a hydropower facility with the City of Virginia Beach’s water system. Although the
City had obtained approval from the Army Corps of Engineers for construction of the pipeline, it
had not yet obtained approval from the Federal Energy Regulatory Commission (“FERC”) which

licenses hydropower facilities and immediately surrounding land. The City sought to proceed

17
6643497v2



only on two small areas of the pipeline pending FERC’s approval. The Court determined that
FERC would not be unduly pressured by the City’s desire to work on small parts of the pipeline
falling outside of the FERC’s jurisdiction. Ultimately, the court concluded that construction
beyond the boundaries of FERC’s jurisdiction could be enjoined only when it would have a
substantial and direct probability of influencing FERC’s decision. Id., 603. Under all of the
circumstances, the Court concluded that the plaintiffs had not demonstrated that the construction
would influence FERC’s decision.

Similarly, in Macht v. Skinner, 916 F.2d 13, 18 (D.C. Cir. 1990) (“Machs”), the court
approved the basic reasoning in Gilchrist, that the construction on any part of a project may not
begin if the construction would limit significantly the options of federal officials who have
discretion over substantial portions of the project. However, the Court declined to enjoin the
construction. Plaintiffs sought an injunction to bar the construction of a state-funded light rail
project that required a federal wetlands permit, alleging that state and federal officials failed to
comply with NEPA, The Court characterized the question before it as “whether state or private
action on an entire project should be enjoined until the federal agencies that must approve
particular portions of the project have complied with NEPA” Id. at 18. In reaching its
conclusion, the Court noted that there was no reason to believe that the Army Corps of Engineers
would fail to comply with NEPA and that the Army Corps of Engineers had discretion over only
a small portion of the entire project. fd., at 18-19.

Another case in which a federal court determined that no injunction was appropriate was
Southwest Williamson County Community Association v. Slater, 234 F.3d 270, 281 (6™ Cir.
2001) (“Slater”). There, the plaintiff sought unsuccessfully to obtain an injunction against

construction of a state-funded highway pending more extensive environmental review under
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NEPA by the Federal Highway Administration. The project involved the construction of four
interchanges and the highway corridors that connected the interchanges. Construction of the
highway required approval from the Federal Highway Administration, the Army Corps of
Engineers and the NPS. Although construction had begun on the highway segments at issue, the
court determined that construction did not restrict the federal agencies’ choice of a reasonable
alternative. In reaching this conclusion, the Court stated the following:

Actual construction and paving of the third section has not, according to
the record before us, even begun. In contrast to the situation in Gilchrist,
then, we conclude that the FHWA was afforded ample time and
opportunity to respond to the state’s proposal before action by the state
which would harm the environment or limit the agency’s choice of
reasonable alternatives, the concerns enunciated by the CEQ regulations.

* ok ok ok

[The Army Corps of Engineers] issued several Nation-Wide Permits
("NWPs") and § 404 permits allowing the state to cross several streams
and fill almost four acres of wetlands..., The Association does not allege
that the Secretary of the Army was pressured to render its decision or that
its choice of action was limited by the state's construction.

%ok & ok

[Alfter submitting five preliminary draft EAs [Environmental
Assessments] to the . . . [NPS], the staie submitted a final draft EA in
October 1996 to the Secretary of the Interior seeking approval of its EA
and a right-of-way to cross the federally-protected Natchez Trace
Parkway. . . . The Secretary of the Interior has not, according to the
record, responded to the state’s draft EA with either an EIS
[Environmental Impact Statement] or a FONSI [Finding of No Significant
Impact]. While we are concerned that the state began building Route 840
South prior to receiving final approval from the Secretary of the Interior,
we note that the Association concedes that there has been extensive
contact, beginning as early as 1990 . . . between the state and the NPS, a
division of the Depariment of the Interior, regarding where the highway
should cross the Parkway.
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Id. at 282. Based on these findings, the Court determined that the construction work did not
restrict the federal decision-makers’ choice of reasonable alternatives, and therefore, construction
was not halted. [d. at 283.

As explained below, construction of the Wallenpaupack-Bushkill Segment of the S-R
Transmission Line will not restrict or otherwise limit the NPS’ review of reasonable alternatives
under the NEPA.

The physical layout of the relevant area is set forth most clearly on Map 21 in PPL
Electric Exhibit 1.F. This map shows, among other things, the proposed path of the S-R
Transmission Line through the southern portion of Saw Creek Estates, which is south of the
Wallenpaupack Hydroelectric Generating Station, to the Bushkill Switchyard in Shoemakers, a
village in Middle Smithfield Township, Pike County, where the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line ends. The map also shows that the proposed path turns
east in Shoemakers, near the Bushkill Switchyard, to enter into the DEWA and cross the
Delaware River into New Jersey.

The only portion of the 28 mile segment of the S-R Transmission Line between
Wallenpaupack and Bushkill that crosses into the park is a small area, approximately 3,400 feet
in length, just north of the Bushkill Switchyard. PPL Electric Ex. 1.F, Map 21. This portion of
the DEWA is a narrow finger-like extension of the Park running in a generally westerly direction
away from the Delaware River. Significantly, this portion of the DEWA is a substantial distance
from all of the features of the park about which the NPS expressed concern during the site
inspection on May 5, 2009. R.D. pp. 249-55; ALJ Ex. 1; Tr. 363-436. All of the features about

which the NPS expressed concern are located to the east, closer to the Delaware River, which is
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well over a mile away from the remote portion of the DEWA which the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line would traverse.

Construction of the Wallenpaupack-Bushkill Segment of the S-R Transmission Line
would not influence the NPS because PPL Electric would commence construction north of where
the Wallenpaupack-Bushkill Segment of the S-R Transmission Line crosses the DEWA. The
northern end of this segment is about 27 miles away from the portion of the DEWA which the
Wallenpaupack-Bushkill Segment will cross. Thus, as in Slater, the NPS will still have
substantial time to conduct a thorough evaluation of the environmental impact of the S-R
Transmission Line before construction reaches the DEWA. Further, PPL Electric has stated that
it would not commence construction in the DEWA before receiving all required permits from the
NPS. PPL Electric St. 1-R, p. 27.

Initiation of construction would not place any pressure on the NPS. If PPL Electric
constructs the Wallenpaupack-Bushkill segment of the S-R Transmission Line but ultimately is
not allowed to construct the remaining portions of the line, most of its investment would not be
wasted. Because the Wallenpaupack-Bushkill Segment of the line still must be built to replace
the existing aged and deteriorated 230 kV line, the only potential “waste” would be the
incremental cost of construction that would allow the Segment to accommodate 500 kV lines
instead of 230 kV lines. Thus, the present situation is unlike that in Gilchrist, where construction
of portions of a highway on each side of a park would make the permitting process a fait
accompli because removing the completed portions of the highway would involve great expense
and great waste.

PPL Electric believes that it selected the best route for the S-R Transmission Line. There

would be many obstacles to changing that route at this time. However, the construction of the
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Wallenpaupack-Bushkill Segment of the S-R Transmission Line is not one of them. It will not
prejudice any decision by the NPS to relocate the portion of the Line that enters the main portion
of the DEWA to cross the Delaware River. As shown on Maps 18 through 21 in PPL Electric
Ex. 1.F., the Wallenpaupack-Bushkill Segment of the S-R Transmission Line runs generally
north to south, paralleling the Delaware River. It is conceivable that to obtain needed permits
from the NPS, the S-R Transmission Line could be extended further south from the Bushkill
Switchyard to turn east to cross the Delaware River at a location south of the proposed route.
Also, the Wallenpaupack-Bushkill Segment of the S-R Transmission Line could be tapped north
of Bushkill so that the S-R Transmission could turn east to cross the Delaware River at a location
north of the proposed route. Again, unlike Gilchrist, the proposed construction of the
Wallenpaupack-Bushkill Segment of the Line will not reduce the NPS’ ability to relocate the
Delaware River crossing to the north or south.

It is important to note that PPL Electric has been in contact with the NPS regarding the S-
R Transmission Line Project for an extended period of time, commencing in March 2008. PPL
Electric St. 3-R, p. 16. PPL Electric has continued to work with the NPS fo attempt to address
and resolve its concemns. As in Slater, where no injunction was issued, the agency and the party
seeking permission to construct a project have been in contact, and the agency will have ample
time to meet its obligations under NEPA.

There is no reason to believe that the NPS will fail to meet the requirements of the
NEPA. Indeed, based on the NPS’ testimony at the site inspection on May 5, 2009, it is clear
that the NPS takes its responsibilities to protect the DEWA very seriously. Tr. 363-436.
However, despite its thorough understanding of the S-R Transmission Line Project and the

seriousness with which the NPS fulfills its duty to protect the DEWA, the NPS never asked that
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the Commission bar PPL Electric from commencing construction of the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line. The NPS certainly had an opportunity to request such a
ban because the NPS made a presentation to the Commission regarding the DEWA lasting most
of an entire day. At that presentation, the NPS never expressed any concern about
commencement of construction by PPL Electric outside the DEWA.

As in Macht, where no injunction was issued, the federal permitting agency has
jurisdiction over only a small portion of the project. Regarding the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line, the NPS has jurisdiction over only about 3,400 feet of its
28 mile length. The NPS has jurisdiction over only approximately 1.5 miles of the 101 miles of
the Pennsylvania portion of the S-R Transmission Line and jurisdiction over 4 miles of the 146
miles of the total length of the line, including the New Jersey portion. PPL Electric Exhibit 1.C.,
p. 74; Tr. 817, 1019,

Clearly, replacement of the existing Wallenpaupack-Bushkill 230 kV transmission line
due to its advanced age and deteriorated condition would not preclude the NPS lfrom exercising
its discretion to make an appropriate decision under the NEPA to protect the DEWA. There is
no reason for the Commission to preclude PPL. Electric from initiating construction of the
Wallenpaupack-Bushkill Segment of the S-R Transmission Line until the NPS permitting
process under the NEPA has been completed. Replacing an existing line due to its age and
deteriorated condition would not unduly influence the NPS in its permitting deliberations.

The normal practice of the Commission is to approve a transmission line, require that the
line be constructed in a lawful manner in compliance with all required permits and all conditions
imposed for issuance of those permits. The utility then is allowed to proceed in its discretion,

and at its risk, to determine the pace of construction and the timing of permit applications. PPL
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Electric here simply requests that the Commission follow its normal practice and allow PPL
Electric to proceed in this manner.

Since the NPS never requested or even suggested that there is any need for PPL Electric
to be barred from starting construction of the Wallenpaupack-Bushkill Segment of the S-R
Transmission Line until the NPS permitting process for the DEWA has been completed, the
issue appears to have been raised by others for a different purpose. In fact, the issue was raised
by the OCA, which has expressed concern regarding construction of the S-R Transmission Line
through Saw Creek Estates. Saw Creek Estates, itself, adopted OCA’s argument in its Reply
Brief, at pp. 10-11. If the Commission believes that the 500 kV S-R Transmission Line should
not be built through Saw Creek Estates until all the portion of the 8-R Transmission Line in New
Jersey has been approved and PPL Electric has received assurance that it will be allowed to
construct the S-R Transmission Line through the DEWA, an option would be to allow PPL
Electric to construct the portion of the Wallenpaupack-Bushkill Segment between
Wallenpaupack and the southemn boundary of the Delaware State Forest, which is north of Saw
Creck Estates. This portion of the S-R Transmission Line is about 23 miles in length and stops
north of Saw Creek Estates. PPL Electric Ex. 1.C, p. 3. This option would allow PPL Electric to
complete a significant portion of the Wallenpaupack-Bushkill Segment of the Line and thereby
advance the completion of the S-R Transmission Line upon the approval of the New Jersey
portion of the Line and approval of the construction of the Line through the DEWA without
undertaking any construction in Saw Creek Estates and would preserve at least the possibility
that the S-R Transmission Line could be completed in compliance with PIM’s schedule.
Subsequently, PPL Electric would construct the 500 kV S-R Transmission Line through Saw

Creck Estates if the S-R Transmission Line ultimately is approved, or if not, PPL Electric would
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construct the smaller 230 kV replacement transmission line through Saw Creek Estates to the
Bushkill Switchyard in Shoemakers.
B. EXCEPTION NO. 2: PPL ELECTRIC SHOULD NOT BE BARRED
FROM COMMENCING CONSTRUCTION ON THE
WALLENPAUPACK-BUSHKILL SEGMENT OF THE S-R

TRANSMISSION LINE UNTIL ALL PERMITS FOR THE ENTIRE LINE
ARE IN PLACE.

The ALJ recommended that PPL Electric should not be permitted to initiate construction
of the Wallenpaupack-Bushkill Segment of the S-R Transmission Line until all permits for the
entire 101 miles of the S-R Transmission Line are in place. R.D. 267, 297, Ordering § 7,
which provides in pertinent part:

That the request of PPL Electric Utilities Corporation to replace the 230
kV line from Wallenpaupack to Bushkill in kind is granted, but
construction shall not commence until PPL Electric Utilities Corporation

has obtained or been denied all approvals necessary for construction of the
Susquehanna-Roseland 500 kV Transmission Line.

Although the ALJ recommended imposition of this condition in conjunction with the NPS
permitting process under the NEPA, the above-quoted condition is far broader. This condition, if
adopted, would create serious problems for the construction of the Wallenpaupack-Bushkill
Segment of the S-R Transmission Line and possibly could make construction impossible.

In fact, to construct the S-R Transmission Line, many permits will be required. PPL
Electric has provided a partial list of the agencies involved in permitting of the construction.
PPL Electric Initial Brief, pp. 129-30. This list, however, is not complete. In addition to those
permitting agencies, PPL Electric will be required to obtain, for example, many street occupancy
permits from the numerous political subdivisions through which the S-R Transmission Line will
traverse and numerous stream crossing permits. Although most of the permits that PPL Electric
will be required to obtain are not controversial and their issuance is ministerial in nature, they are
nonetheless permits.
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Significantly, no witness in the proceeding suggested such a condition.” Instead, the
condition was raised for the first time in OQCA’s Main Brief; thereafter Saw Creek Estates and the
Energy Conservation Counsel included the issue in their Reply Briefs. Because the issue was
first raised in briefs, PPL Electric’s witnesses did not have an opportunity to fully explain the
impracticality of this condition.

In practice, PPL Electric (and other entities constructing transmission lines) obtains the
numerous street occupancy and stream crossing permits as construction progresses. The normal
practice is for a street occupancy permit to be acquired as construction approaches the street.
Construction involving the street is started and completed shortly after the permit has been
issued. For this reason, many such permits are valid for only relatively short periods of time,
such as one year. PPL Electric cannot reasonably be expected to obtain in advance all permits,
including permits that expire after one year, for a project that is expected to require 27 months o
complete. PPL Electric St. 1-R, p. 26. The condition recommended by the ALJ would be
difficult for a short project; it would be impossible for a project 101 miles in Jength.

PPL Electric notes that the ALJ’s discussion of this condition relates entirely to the NPS
permitting  process under the NEPA. Despite her limited concern, the condition she
recommended is far broader. There is no explanation in the Recommended Decision for such an
expansive condition, particularly where no witness proposed it.

Moreover, PPL Electric has reviewed previous Commission Orders in proceedings for
approval of the siting and construction of transmission lines. PPL Electric’s review did not

reveal any prior orders of the Commission containing a requirement such as the one proposed by

2 OCA witness Lanzalotta raised an issue regarding construction before permits were obtained, but the testimony
was clearly limited to “approvals to construct the proposed new transmission line through the DWG [Delaware
Water Gap Recreation Area, referred to herein as the “DEWA”]. OCA St. 1-S,p. 10,1. 5.

26
6643497v2



the ALJ in this proceeding. The absence of prior orders containing such a condition is a further
demonstration of the impracticality of the condition.

PPL Electric wishes to emphasize that it is not requesting any exemption from permitting
requirements. PPL Electric will obtain all permits required for the construction of all portions of
the S-R Transmission Line, and will comply with all conditions imposed by the permitting
agencies in conjunction with the issuance of those permits. Separately, the ALJ recommended
this condition as well. R.D. p. 296, Ordering § 6.B. This condition is typically included in
approvals of the siting and construction of transmission lines, and PPL, Electric is not excepting
to that recommendation. This condition is the normal means by which the Commission assures
that a transmission line will be constructed in a lawful manner in order to comply with 52 Pa.
Code § 57.76(a)(3).

Instead of being required to obtain all permits for the entire 101 miles of transmission
line before starting any construction, PPL Electric asks that it be allowed to follow its and the
industry’s normal practice of obtaining permits such as roéd occupancy and stream crossing
permits as construction progresses.

Based on the foregoing, PPL Electric requests that it not be required to postpone
initiation of construction of the Wallenpaupack-Bushkill Segment of the S-R Transmission Line
until all permits required for construction of the entire segment have been obtained.

In the alternative, if the Commission believes that construction of the Wallenpaupack-
Bushkill Segment of the Line should not be initiated until there is reasonable assurance that the
S-R Transmission Line will be constructed, PPL Electric requests that it be allowed to
commence construction of the Wallenpaupack-Bushkill Segment of the S-R Transmission Line

upon the approval by the Commission of the Pennsylvania portion of the S-R Transmission Line,
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approval of the New Jersey portion of the Line and receipt by PPL Electric of assurance from the
NPS that it will permit the S-R Transmission Line to be constructed through the DEWA.
C. EXCEPTION NO. 3: PPL ELECTRIC SHOULD BE PERMITTED TO
START CONSTRUCTION ON ANY PORTION OF THE S-R

TRANSMISSION LINE FOR WHICH IT HAS OBTAINED REQUIRED
PERMITS.

The ALJ recommended that PPL Electric not be permitted to commence construction of
the Wallenpaupack-Bushkill Segment of the S-R Transmission Line until it has received all
required permits for the entire 101 miles of the Pennsylvania portion of the Line. R.D. 267, 297,
Ordering ¥ 7, which is quoted in Section II.B., above. However, there also is language in the
Recommended Decision that suggests that PPL Electric may not commence construction of any
portion of the Line until all permits for the entire line have been obtained. The ALJ stated: “For
the reasons set forth in this Recommended Decision, I recommend that the Commission make
the necessary findings to approve this project after all necessary permits have been obtained for
the entire line.” R.D., p. 288. Under this language, the S-R Transmission Line would not be
approved by the Commission until all permits have been acquired, and PPL Electric could not
commence construction of any portion of the Line until it has been approved by the Commission.

This language, if taken from its proper context and applied literally, would mean that PPL
Electric could not start construction on any portion of the S-R Transmission Line until all
approvals for the entire 101 miles of the Line have been obtained. PPL Electric believes that
such an interpretation of the Recommended Decision would be incorrect because the above-
quoted passage is far broader and therefore inconsistent with other portions of the Recommended
Decision, including the ALJ’s conclusion at page 267 of the Recommended Decision and
Ordering Paragraph No. 7, at page 297. Further, the ALJ’s entire discussion of the issue

regarding when construction may be started focuses on the Wallenpaupack-Bushkill Segment of
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the Line, not the other portions of the Line. R.D., pp. 258-67. This Exception is submitted as a
precaution, in the event that the Recommended Decision were to be interpreted to preclude
construction of any portion of the S-R Transmission Line until all approvals for the entire 101
miles of the Pennsylvania portion of the Line have been obtained.

In this regard, it is important to note that, other than PPL Electric, no party or witness
presented any expert testimony or a comprehensive analysis of alternative routes that were
evaluated in detail by PPL Electric, and no other party or witness proposed any alternative route
from PPL Electric’s Susquehanna Substation to PSE&G’s Roseland Substation. Thus, there is
no question based on the evidentiary record in this proceeding that, overall, PPL Electric has
proposed the best route for the S-R Transmission Line.

The opposing parties have raised issues that are essentially local in nature, dealing
primarily with Saw Creek Estates and the DEWA. Even if there were to be small reroutes of the
S-R Transmission Line to address issues in Saw Creek Estates and the DEWA, large portions of
the S-R Transmission Line, including the portions between the Susquehanna Substation and the
Wallenpaupack Hydroelectric Station, are essentially unopposed on siting issues. Therefore,
once it has been determined finally that there is a need for the line, there is no reason why
construction of the non-controversial portions of the S-R Transmission Line should not
commence.

Because concerns about Saw Creek Estates and the DEWA do not apply to the substantial
portion of the S-R Transmission Line west of the Wallenpaupack Hydroelectric Station and that
PPL Electric should be permitted to initiate construction of the western portion of the S-R
Transmission Line upon the Commission’s approval of the Line without awaiting approvals

related to the Line south and east of the Wallenpaupack Hydroelectric Station.
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Further, the condition is completely impractical. To construct the S-R Transmission
Line, hundreds of permits will be required. PPL Electric has provided a partial list of the
agencies involved in permitting of the construction. PPL Electric Initial Brief, pp. 129-30. This
list, however, is not complete. In addition to those permitting agencies, PPL Electric will be
required to obtain, for example, many street occupancy permits from the numerous political
subdivisions through which the S-R Transmission Line will fraverse and numerous stream
crossing permits. Although most of the permits that PPL Electric will be required to obtain are
not controversial and their issuance is ministerial in nature, they are nonetheless permits.

In practice, PPL Electric obtains the numerous street occupancy and stream crossing
permits as construction progresses. The normal practice is to apply for a street occupancy permit
as construction approaches the street. Construction involving the street is started and completed
shortly after the permit has been issued. For this reason, many such permits are valid for only
relatively short periods of time, such as one year. PPL Electric cannot reasonably be expected to
obtain in advance all permits, including permits that expire after one year, for a project that is
expected to require 27 months to complete. PPL Electric St. 1-R, p. 26. The condition
recommended by the ALJ would be impossible for a project more than 100 miles in length.

If PPL Electric is precluded from initiating construction of the S-R Transmission Line
unti] it obtains all permits for the entire line, the result would be devastating to the chances for
the S-R Transmission Line to go into commercial operation in a timely manner. If the NPS does
not issue the necessary permits to allow construction of the Line through the DEWA until April,
2011, and PPL Electric is not permitted to commence any construction of any portion of the Line
until that time, PPL Electric will not be able to place the S-R Transmission Line into operation

until the completion of its 27 month construction period — in the second half of 2013. That
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schedule would make the S-R Transmission Line operational more than one year after the in-
service date required by PIM, which is June 1, 2012.

Under Attachment DD, Section 5.11A of the PJM Open Access Transmission Tariff,
transmission owners are required to advise PJM annually of the status of transmission line
construction so that PJM can determine which facilities will be available to provide service in
order to prepare for the annual Base Residual Auction. PPL Electric is required to provide that
update for the S-R Transmission Line on December 3, 2009. Due to the uncertainty created by
the Recommended Decision regarding the construction start date and other factors, PPL Electric
is unable to certify to PJM that the S-R Transmission Line will be in full commercial operation
by June 1, 2013, Similarly, it cannot affirm to PIM that the Line will be in commercial operation
by the required in-service date of June 1, 2012.

As explained in Exception No. 2, above, PPL Electric has surveyed previous Commission
Orders in proceedings for approval of the siting and construction of transmission lines. PPL
Electric’s review did not reveal any prior orders of the Commission containing a condition that
construction may not commence until all permits for the entire proposed transmission line have
been secured. The normal practice of the Commission appears to be that the EDC is given the
discretion to commence construction based on its judgment of all the relevant facts and
circumstances. PPL Electric asks that the Commission follow its normal practice and allow PPL
Electric to proceed to construct the non-controversial portions of the S-R Transmission Line at
its discretion based upon its judgment including but not limited to the ability to obtain necessary
permits as the project is constructed.

The Commission should not be concerned that PPL Electric will start construction of the

S-R Transmission Line prematurely. PPL Electric explained its approach to the initiation of
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construction of the Wallenpaupack-Bushkill Segment of the Line in Exception No. 2, above.
Regarding the remaining portions of the Line, although such decisions are properly left to the
public utility’s judgment and discretion, PPL Electric has no intention of starting any
construction before the portion of the Line in New Jersey has been approved, and PPL Electric
has received reasonable assurance that it will be allowed to construct the Line through the
DEWA. Under this approach, it is possible that the S-R Transmission Line could be in
commercial operation by the required in-service date of June 1, 2012.

D. EXCEPTION NO. 4: THE COMMISSION’S APPROVALS SHOULD NOT

EXPIRE WITHIN TWOQ YEARS OF THE ENTRY DATE OF THE

COMMISSION’S ORDER UNLESS CONSTRUCTION COMMENCES
WITHIN THAT TIME.

The ALJ recommended that the Commission’s approvals for the S-R Transmission Line
expire unless construction commences within two years of the entry date of the Commission’s
order. R.D. 297, Ordering 9 8. The ALJ stated:

That the approvals granted in this Order shall expire unless construction of

the projects commences within two years of the entry date of the
Comrmission’s Order.

This condition is not explained in the Recommended Decision, nor did any party propose such
condition in evidence or in briefs.’

Further, PPL Electric has reviewed Commission orders in prior proceedings in which the
Commission has approved siting and construction of transmission lines, but has not found any
Commission order containing a condition similar to the condition proposed by the ALJ in this
proceeding. For the reasons explained below, this condition is not practical and could preclude
the construction the S-R Transmission Line, even though its construction is in the public interest.

The Commission should not adopt the condition recommended by the ALJ.

* See footnote 1, supra.
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The condition recommended by the ALJ is impractical because PPL Electric, for reasons
completely beyond its control, may not be able to start construction within two years of the entry
date of the Commission’s order. For example, a party in this proceeding may seek appellate
review by the Commonwealth Court and, possibly, by the Pennsylvania Supreme Court.
Completion of the appellate review process, in this case potentially involving both the
Commonwealth Court and the Supreme Court, could require more than two years.”

Other circumstances also could cause postponement of construction. If the New Jersey
Bbard of Public Utilities approves the siting and construction of the portion of the S-R
Transmission Line in New Jersey, a party in that proceeding may seek review of the Board of
Public Utilities’ decisions in the New Jersey appellate courts. Such appellate court review in
New Jersey could require substantial time to run its course.

Similarly, PPL Electric expects that the permitting process before the NPS will require
significant time. For example, the evidence indicates that the permitting process before the NPS
for construction through the DEWA will not be completed before March, 2011, PPL Electric St.
1-R, pp. 24-26. Even at that time, persons affected by the issuance of NPS permits could, to the
extent permitted by law, seek review of the NPS’ permitting decisions through the federal
appellate court system. The NPS permitting process under the NEPA may require more than two
years to become final at the conclusion of the federal court review process.

PPL Electric also notes that the combination of the two timing conditions proposed by the
Recommended Decision, i.e., construction must start within two years but cannot start until all

permits are obtained, would be particularly problematic and could make the construction of the

* PPL Electric believes that it may start construction pending appeals from the Commission’s approval of the §-R
Transmission Line, unless the Commission’s approval is stayed. Although the decision to proceed with construction
while appeals are pending entails certain risks and PPL Electric has not made any final decision as to whether it
would start construction while an appeal is pending, this decision is properly left to PPL Electric’s judgment and
discretion.
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S-R Transmission Line virtually impossible, and amount to an effective rejection of PPL
Electric’s applications. These unprecedented and unnecessary conditions should be rejected.

PPL Electric recognizes, however, that the Commission may be concerned that its order
should not remain in effect indefinitely. One possible approach for addressing this issue would
be to impose a condition that the Commission’s approvals would expire unless construction
begins within six months after the approval from the Commission of the Pennsylvania portion of
the Line, the approval of the New Jersey portion of the Line and the approval of the portion of
the Line through the DEWA have become final. An approval would be considered final if no
appeal has been taken or, if an appeal has been taken, the appellate process has been completed.

E. EXCEPTION NO. 5: NERC RELIABILIY STANDARDS DO NOT

PERMIT UNPLANNED LOAD CURTAILMENT TO RESOLVE NERC
CATEGORY C VIOLATIONS

The ALIJ correctly recommends that the Commission approve PPL Electric’s Application
for the siting and construction of the proposed S-R Transmission Line, finding that the line is
necessary or proper for the accommodation, convenience and safety of its patrons, employees
and the public. R.D., p. 291. The ALJ properly concludes that additional demand response
(“DR”) might affect the dates on which NERC Category A® and B® reliability violations would

occur, but that DR would not affect NERC Category C’ violations. R.D., 121. The ALJ

* NERC Category A criteria require that with all facilities in service, equipment thermal ratings and system voltage
levels are within applicable limits and that the system is stable,

® NERC Category B criteria impose similar requirements with one facility removed from service. This is referred to
as the “n minus 17 or “n-17 criteria or single contingency test. These criteria ensure that the system continues to
remain reliable upon the instantaneous outage of a transmission element.

" NERC Category C violations require the system to be stable and within applicable equipment thermal ratings and
system limits under a variety of multiple facility contingency events, i.e., with two elements of the system out of
service. For example, such events include the loss of one system element followed by system readjustments, and
then the loss of a second system element {(i.e., NERC Category C.3). This is referred to as the “n minus 1 minus 1”
or “n-1-17 criteria. NERC Category C.3 violations are irrelevant to this proceeding as no such violations were
identified in the PJM RTEP process. However, Category C also includes events such as the loss of two circuits on a
single tower line (i e, NERC Category C.5). The March 2009 Retool identified 10 NERC Category C.5 violations
in support for the need for the S-R Transmission Line.
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correctly determined DR would not eliminate the need or move the required in service date for
the S-R Transmission Line, based on the following explanation on cross-examination by PPL
Electric witness Herling:

Q. As we sit here today, we don't really know whether a further retool
would change the need for the Susquehanna-Roseland line, do we?
If a retool were done to reflect the amount of DR that cleared the
RPM auction, we don't know how it would change it, do we?

A. Well, No, actually, I can tell you right now that it wouldn't change
anything. It would potentially delay some of the load deliverability
violations. It would have no impact on -- | believe there were five
category C violations in 2012 and 13, it would have no affect on
those. So, I can tell you with absolute certainty that it wouldn't
change the in-service date.

Id., Tr. 1297; quoted by the ALJT at page 121 of the Recommended Decision. However, the ALJ
adopted the following Findings of Fact in the Recommended Decision relative to the NERC
reliability standards:
112, NERC standards do not permit firm loads and firm power
transfers to be curtailed under normal conditions and single contingencies
(except in certain circumstances), but NERC standards do permit firm load
and firm power transfer curtailment under double contingencies. OCA
Stmt. 1-S at 3.
113,  The Company does not allow for any firm load or firm
power transfer curtailment for its double contingencies in the updated list

of violations, resulting in use of a standard more stringent than the NERC
standard. OCA Stmt. 1-S at 4.

These two findings of fact could be construed as inconsistent with the ALJ’s disposition of the
need issues raised in this proceeding. Therefore, PPL Electric respectfully excepts to these
Findings of Fact, Specifically, Finding of Fact 112 states that NERC standards permit firm load
and firm power transfer curtailment under “double contingencies.” This finding is overbroad
because NERC standards only permit planned shedding of load resulting from the design of a
system. Finding of Fact Number 113 improperly states that because PPL Electric does not allow
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for any firm load or firm power transfer curtailment for “double contingencies™ that PPL Electric
employs a higher reliability standard than NERC. This finding is incorrect because PPL
Electric’s application of NERC Category C standards is required by the standard and consistent
with the application of the standard by a broad range of other RTOs. As further detailed below
and supported by the record evidence in this proceeding and cited by the ALJ in the R.D., these
findings of fact are not accurate.

In the context of this proceeding, the “double contingencies” referenced in the two
findings of fact refer to NERC Category C.5 violations because those are the NERC Category C
violations relied upon by PPL Electric and PIM to justify the need for the line.® NERC Category
C.5 violations include events such as the loss of two circuits on a single tower, typically as a
result of the loss of a tower. In its case, OCA argued that load curtailment was a potential
solution to the 10 NERC Category C.5 violations identified based upon its incorrect
interpretation that NERC reliability standards “permit firm loads and firm power transfers to be
curtailed [or “shed”], in an effort to maintain thermal loading and voltage performance on the
elements remaining within specified limits.” OCA St. 1-S, p. 3. However, as explained by PPL
Electric and adopted by the ALJ, Mr. Lanzalotta’s interpretation of the NERC Category C
standards is incorrect and should be rejected. PPL Electric believes the ALJ correctly recognized
that this contention by OCA’s witness was not correct and rejected it in her analysis that led to

her recommending approval of the line.

*There are numerous other categories of Class C violations. Such other classes of violations, however, are not
relevant to this proceeding because none were identified in the evidentiary record. For example, NERC Category
C.3 violations (i.e. “n minus 1 minus 1) involve the loss of cne system element followed by system readjustments,
and then the loss of a second system element. In evaluating the system under such events, PIM does make system
readjustments. However, NERC Category C.3 violations are not at issue in this proceeding as none were identified
by the PIM RTEP in support of the 5-R Transmission Line.
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The R.DD. correctly rejects the other parties’ arguments that an additional retool study is
required in order to reflect current economic conditions and the increase in demand response and
peak load reductions in Pennsylvania and New Jersey. In rejecting these arguments the R.D.
quotes PPL Electric’s main brief wherein it details PPL Electric witness Herling’s testimony that
clearly states that NERC Category C standard violations cannot be resolved by curtailing load
because the proposition is fundamentally contrary to NERC Reliability Standards and to PJM’s
planning processes. R.D., 114-117, PPL Electric St. 7-RJ, p. 3. Specifically, Mr. Herling
explained that NERC criteria related to Category C events allow only for planned loss of load,
but such load loss must be a function of system design, not operator action. /d. As noted by Mr,
Herling, even OCA’s witness Lanzalotta recognizes that “transmission system controls are
typically designed to address such problems automatically.” (Emphasis supplied.) OCA St. 1-5,
p. 4, n. 9. This is a critical distinction. Where system design provides for the automatic loss of
customer load as a consek;uence of a NERC Category C event, that loss of load is modeled by
PJM in assessing compliance with NERC Reliability Standards for that event. Such loss of load
can be the result of system design, for example, where a customer is served only from the two
lines that are lost in a double circuit tower line event, or through the action of protective relaying
schemes, but it cannot depend on the intervention of a system operator seeking to “shed Joad”

after the event has occurred.” Id.

® In addition, Mr. Herling explained that where special purpose relay schemes are used to resolve less probable
contingency events such as double circuit tower fine (“DCTL”) events, they must be locally detected and triggered
in order to ensure reliable operation. PPL Electric St. 7-RJ, p. 4. The list of DCTL events underlying the need for
the S-R Transmission Line involve overloaded facilities that are electrically distant from the related facilities tripped
in the event. This fact, and the number of DCTL events, would require an extremely complex relay scheme that
would not be acceptable to PIM or to ReliabilityFirst, the Regional Reliability Council of NERC. This application
of the DCTL criteria is not a PIM-specific treatment of double-circuit tower line contingencies. The criteria is
interpreted and applied in this manner widely, if not universally, across the industry. Tr. 1310,
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In response to cross examination by OCA, Mr. Herling further explained the NERC
Reliability Standards relative to planned/controlled load loss relative to NERC Category C.5
criteria violations:

[Wihen you have two lines on a tower, if a customer is connected only to
those two lines, and we lose the tower, that customer will no longer have a
source of electric service, so, that customer will be shed. That's called
consequential load loss. It is a consequence of the outage of the tower.

Operator implemented load loss is the operator observes an event, such as
the loss of a tower, and then manually begins to open circuit breakers to
shed customer load. That's operator implemented load shedding. That is
not allowed by NERC category C events. It's not a function of system
design, it's a function of operator action. This is the way everybody does
this. I'm not aware of anybody who implements NERC category C in any
other manner.

PPL FElectric M.B., p. 52, Tr. 1310. Therefore, as explained by Mr. Herling, in response to
NERC Category C standard violations, customer load may be shed only due to consequential
load loss. That is, load loss may occur as a result of the loss of the two circuits only by system

design.'®

However, the NERC Reliability standards do not permit PJM or its operators to take
actions to shed additional load in response to these violations. Therefore, Finding of Fact 112 is
overbroad to the extent it suggests that unplanned load curtailment is an acceptable practice to
respond to NERC Category C.5 standard violations. This Finding of Fact can be cured by simply
including the word “planned” prior to “firm load” so that it reads as follows:

112. NERC standards do not permit firm loads and firm power
transfers to be curtailed under normal conditions and single contingencies
(except in certain circumstances), but NERC standards do permit planned

firm load and firm power transfer curtailment under double contingencies.
OCA Stmt. 1-S at 3.

Finding of Fact 113 incorrectly states that PPL Electric does not allow for firm load or

firm power curtailment in response to “‘double contingencies” resulting in a standard that is more

1° As explained by Mr. Herling, PTIM has established a limit of 300 MW for consequential load loss and has designs
its system accordingly, Tr. 1307.
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stringent than the NERC standards. Again, Mr. Herling clearly stated in his testimony that

NERC Category C standard violations cannot be resolved by an unplanned curtailment of load
because the proposition is fundamentally contrary to NERC Reliability Standards and to PIM’s
planning processes. PPL Electric St. 7-RJ, p. 3. Mr. Herling explained that PTM’s interpretation
of the NERC Category C criteria is consistent with that of other Regional Transmission
Organizations. That is, NERC Category C criteria only permit consequential load loss (i.e., load
loss that is a function of system design, not operator action.) R.D., p. 117, p. 52, fn. 30, PPL
Electric M.B. fn. 37.
In the TrAILCo Order the Commission confirmed Mr. Herling’s analysis relative to load

shedding, when it quoted the following statement by TrAIL Co.:

The RD erroneously rejected the correct application of operating and

testing criteria that have been applied consistently in PIM system for

many years and adopted an incorrect application of those criteria.

[internal cites omitted] As PJM Vice President Herling testified, ECC’s

suggestion (which the RD adopted) that no criteria violation exists so long

as there is some combination of redispatch available anywhere within PJIM

only invites a whole host of operational conditions that would not be

controllable without load shedding. Load shedding is a polite term for

rolling blackouts, . . . . The Commission, PJM, Allegheny Power and

TrAILCo have an obligation to provide reliable electric service and act on

that basis, rather than not acting on a theoretical possibility that the
Pennsylvania 502 Junction Facilities might not be needed.

TrAILCo. Order, pp. 31 (citations omitted). Further, the Commission concluded that “we agree
with TrAILCo’s argument that the use of manual system adjustments (i.e., operator load
shedding) to alleviate the modeled violations simply invites a host of additional system problems
with attendant negative economic impacts.” TrAILCo. Order, p. 31. Despite OCA’s arguments
to the contrary, it is clear that PJM, other powerpools and the Commission agree that “load

shedding” is not an appropriate transmission planning mechanism.
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I11. CONCLUSION

Wherefore, for all the foregoing reasons, PPL Electric Utilities Corporation respectfully
requests that the Recommended Decision of Administrative Law Judge Susan D. Colwell issued
on November 13, 2009, be modified to remove the conditions and findings to which PPL Electric

Utilities Corporation has excepted and affirm the remaining portions of the Recommended

Decision.
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