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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Noland Wenger (Mr. Wenger or Complainant), filed on October 19, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued on September 28, 2009.  Reply Exceptions were filed on October 29, 2009, by UGI Utilities, Inc. – Gas Division (UGI or Respondent).
History of the Proceeding


On December 1, 2008, Mr. Wenger filed a Formal Complaint (Complaint) with the Commission against UGI, alleging “high bills” for the period December 2007 through April 15, 2008.  The Complaint was also an appeal of a decision dated November 13, 2008, by the Commission’s Bureau of Consumer Services (BCS) in BCS case number 2349395 in response to the Complainant’s informal complaint to BCS that was made on February 26, 2008.  In that case, BCS decided that the Complainant’s billings by the Respondent were based on actual usage.
  I.D. at 1.  


On December 23, 2008, the Respondent filed its Answer and New Matter (Answer), which denied the material averments of the Complaint.  I.D. at 2.
On June 2, 2009, the Complainant and the Respondent, both of whom were represented by counsel, attended a hearing.  The Complainant presented the testimony of two witnesses and introduced six exhibits.  The Respondent offered evidence by way of the testimony of two witnesses and the introduction of thirteen exhibits.  I.D. at 3. 
Both the Complainant and the Respondent filed Main and Reply Briefs.  The record closed on August 6, 2009.  I.D. at 3. 

In his Initial Decision, ALJ Weismandel concluded that the Complainant failed to meet his burden of proof and, therefore, dismissed the Complaint except for the purposes of establishing a payment arrangement.
Background


Mr. Wenger’s Complaint alleges high bills for the period December 2007 through April 15, 2008.  A review of those bills verifies that they were considerably higher than for similar periods in 2006-2007, and in 2008-2009.  At the first sign of a high bill, the Respondent solicited the Complainant’s cooperation with regards to investigating the situation.  The Respondent sent a representative to the Complainant’s residence and determined that the remote device used to transmit meter reading information to the Respondent and the actual meter both had the same reading indicating that the meter was functioning properly.  I.D. at 12-13; Finding of Fact Nos. 1, 5-7.


On January 29, 2008, the Respondent dispatched a representative to investigate the Complainant’s report of a smell of gas outside his residence.  The Respondent found no leak outside the Complainant’s residence.  I.D. at 13; Finding of Fact No. 8.


The Respondent advised the Complainant, by letter dated January 31, 2008, of the possible “inefficiency” of one or more of his gas appliances that could be the cause of the higher than normal December 2007 bill.  The Respondent’s letter also advised the Complainant of his right to have a meter test done at a cost of $100.  The Complainant declined the offer.  I.D. at 13; Finding of Fact No. 10.


As noted, on February 26, 2008, the Complainant made an informal complaint to BCS at case number 2349395.  On April 17, 2008, Respondent changed out the Complainant’s gas meter, waived the fee and had the meter tested.  Respondent determined the meter tested within Commission established tolerances.  I.D. at 13; UGI Exh. 7; Finding of Fact No. 14.


During the Summer of 2008, the Complainant’s monthly bills returned to normal levels.  Finding of Fact No. 16.


On November 13, 2008, BCS issued its decision on the Complainant’s informal complaint and found that the disputed bills were accurate as rendered.  BCS established a payment plan that required the Complainant to pay a special budget amount of $927 per month, consisting of a regular budget amount of $801 per month plus $126 per month toward a then-outstanding balance of $7,552.55.  I.D. at 14.
On December 2, 2008, the Respondent sent a service supervisor to the Complainant’s residence in order to inspect the Complainant’s gas appliances.  The Respondent’s service supervisor determined that the Complainant’s furnace was a twenty-six year old “conversion furnace” that was originally designed to burn a different fuel, such as coal, and was subsequently converted to use natural gas.  The Respondent’s service supervisor determined that the Complainant’s gas-fired boiler was malfunctioning and causing a buildup of carbon monoxide in the Complainant’s basement as a result of incomplete combustion.  Consequently, the Complainant’s boiler was red-tagged (placed out of service) by the service supervisor.  I.D. at 14, 16; Tr. at 45-48.



On December 5, 2008, the Respondent installed a new gas furnace at the Complainant’s residence, at no cost, under the Respondent’s low income usage reduction program (LIURP).
  I.D. at 14; Finding of Fact No. 23. 


On December 16, 2008, Respondent received income information from the Complainant showing that the Complainant actually had a Level 5 income.
  UGI Exh. 12.  Despite this revelation, the Respondent has made no attempt to have the Complainant pay for the new gas furnace; nor does it intend to do so.  Tr. at 40-41.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made thirty-three Findings of Fact and reached forty seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


In his first Exception, Mr. Wenger asserts that the ALJ erroneously concluded that the Complainant did not meet his prima facie case under the Waldron rule.  The Complainant submits that he made a prima facie case since Mr. Wenger showed that: (1) the disputed bills were abnormally high when compared to prior usage and (2) his pattern of usage had not changed.  Exc. at 2.



In his second Exception, Mr. Wenger argues that the ALJ erroneously concluded that UGI presented sufficient evidence to rebut the prima facie case.  Complainant suggests that if the defective furnace was the cause of the high bills, Mr. Wenger’s November 2008 bill should have been four times higher than in prior years.  Exc. at 3.


Finally, Mr. Wenger submits in his third Exception that the ALJ erroneously concluded that UGI’s response to Mr. Wenger’s high bill complaint was adequate, safe, and reasonable.  Mr. Wenger claims that UGI did not properly investigate for a gas leak upon becoming aware of his initial high bill in January 2008.  Exc. at 4. 


UGI asserts in its Reply Exceptions that the ALJ appropriately concluded that the Complainant failed to present sufficient, fundamental foundation information to support the theory that his high usage was the result of meter error.  R. Exc. at 1.



UGI also argues in its Reply Exceptions that it presented detailed, thorough and un-rebutted testimony that the Complainant had a defective furnace that displayed all of the characteristics of a furnace that is not combusting natural gas properly, including the emission of unsafe levels of carbon monoxide that required the Complainant’s furnace to be red-tagged.  UGI points out that it presented evidence that it performed gas leak tests to rule out the possibility of gas leaks.  Finally, UGI argues that other undisputed evidence of record indicated that the Complainant’s furnace was very old and had been converted from use of another fuel, most likely coal.  R. Exc. at 2.


UGI also asserts that it took prompt and thorough action in response to the increased usage observed on the Complainant’s account and the Complainant’s subsequent concerns about high bills.  R. Exc. at 3.


We note that high bill complaints are governed by the “Waldron Rule.”  When the Complaint alleges a high-billing dispute, a Complainant’s initial burden of production is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a Complainant may establish a prima facie case, i.e., satisfy the initial burden of production, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a Complainant would prevail.  If the utility has placed into the record evidence to rebut a Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.


In this case, the evidence clearly indicates that the Complainant’s natural gas bills for the period December 2007 through April 15, 2008, are considerably higher for similar time periods in 2006-2007 and in 2008-2009.  We note that the Complainant offered no evidence with respect to the number of occupants of the household at any point in time, including the time periods before the disputed bills, during the disputed bill period, or after the disputed bill period.  Furthermore, the Complainant did not provide evidence that the potential for energy utilization was low, or at least consistent.
We agree with the ALJ that the Complainant failed to satisfy the minimum requirements of Waldron, thereby failing to establish a prima facie case of high bills.  The Complainant failed to prove that the bills rendered to him by the Respondent for the period December 2007 through April 15, 2008, were not correct as rendered.  The Respondent brought forth sufficient evidence to indicate that the Complainant’s gas-fired boiler was an old “conversion furnace” that was operating inefficiently and causing the Complainant to use excessive amounts of gas to heat his residence during the contested billing period.  The fact that the Complainant’s bills returned to normal levels during the summer of 2008, when the Complainant’s furnace was not in use, also provides credence to the Respondent’s argument that the Complainant’s furnace was using gas inefficiently and creating higher gas bills.  Accordingly, we shall deny Mr. Wenger’s first and second Exceptions.


We note that at the time of the hearing, the outstanding balance owed by Mr. Wenger to the Respondent for natural gas service was $7,040.38.  Finding of Fact No. 32.  Therefore, pursuant to the provisions of 66 Pa. C.S.A. § 1405(b), based on the Complainant’s gross monthly household income of $3,750 per month for a household of two persons (UGI Exc. 12), the Complainant’s outstanding balance must be amortized over no more than six months, not the sixty months allowed by the BCS.


With regards to the Complainant’s contention that the Respondent did not provide safe, adequate and reasonable service to the Complainant, we disagree.  We believe that the Respondent has acted responsibly throughout its dealings with the Complainant and the service rendered by the Respondent to the Complainant has been adequate, reasonable and safe.  Therefore, there is no basis to conclude that the Respondent has violated the provisions of 66 Pa. C.S.A. § 1501.  Accordingly, Mr. Wenger’s third Exception is denied.
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint, except for the purposes of establishing a payment arrangement; THEREFORE,


IT IS ORDERED:
1.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted consistent with this Opinion and Order.


2.
That the Exceptions of Noland Wenger are denied, consistent with this Opinion and Order.


3.
That the Complaint of Noland Wenger against UGI Utilities, Inc. – Gas Division at Docket Number C-2008-2076768 is dismissed, except for the purposes of establishing a payment arrangement.


4.
That Noland Wenger shall make monthly payments consisting of his current bill plus one sixth (1/6) of the past due balance accrued on his account, beginning with the first billing due date following entry of this Opinion and Order.


5.
That, as long as Noland Wenger keeps the payment schedule as set forth in Ordering paragraph 4, above, UGI Utilities, Inc. – Gas Division shall not suspend or terminate his natural gas utility service except for valid safety or emergency reasons.



6.
That, if Noland Wenger does not keep the payment schedule set forth in Ordering paragraph 4, above, UGI Utilities, Inc. – Gas Division is authorized to suspend or terminate the Complainant’s gas utility service in accordance with the provisions of the Pennsylvania Public Utility Code and the Pennsylvania Public Utility Commission’s regulations.


7.
That the record at Docket Number C-2008-2076768 be marked closed. 
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: December 3, 2009

ORDER ENTERED: December 4, 2009
	�	The BCS decision provided the Complainant a sixty-month pay-back period for the arrearage, which indicates a Level 1 income.  66 Pa. C.S.A. § 1405(b).





	�	Because BCS had provided the Complainant with a sixty-month payback on his arrearages, the Respondent believed the Complainant was a Level 1 customer entitled to this assistance.  The total cost to LIURP was $5,976.75.  UGI Ex. 10. 


	�	Level 5 income means that the Complainant’s gross monthly income exceeds 300% of the Federal poverty level.  66 Pa. C.S.A. § 1405. 
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