BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Albert S. Merritt



:






:


v.




:






:

F-2009-2122659
Duquesne Light Company


:

ORDER ON RESPONDENT’S MOTION FOR SANCTIONS


On July 29, 2009, Albert S. Merritt (Mr. Merritt or Complainant) filed a filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent) alleging his inability to pay his electric bills, as well as expressing his dissatisfaction with Respondent’s increasing rates and the lack of competition among electrical companies in his area.  Complaint ¶ 5.  As relief, Complainant requested a payment arrangement “that is fair and affordable.”  Complaint ¶ 4(A).  The Complaint is a timely appeal to an informal determination by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2542175.
By notice dated August 4, 2009, the Respondent was notified that a Complaint had been filed.  On August 20, 2009, Respondent filed an Answer denying the material allegations of the Complaint.  On August 27, 2009, Respondent filed a copy of Duquesne Light Company’s Request for Documents asking Complainant to produce the following documents: (1) Copies of Complainant’s tax returns for the past four years, and tax returns for all adults residing at 1205 Harrow Hill Ct.; (2) Copies of Complainant’s pay stubs from January 1, 2009 to present day, and stubs for the same period for all adults living at 1205 Harrow Hill Ct.; (3) Copies of Complainant’s lease, mortgage, or mortgage yearly summary; (4) A list of all adults (over 18) residents of 1205 Harrow Hill Ct., their age and place of employment; (5) Copies of Complainant’s bank account statements for all checking and savings accounts for the last three months; (6) A list of all electrical appliances, lamps, TVs, air conditioners, refrigerators, etc., at 1205 Harrow Hill Ct. 
The Complainant did not file objections to the request for documents, nor did he respond to the request.



A Telephonic Hearing Notice dated October 19, 2009, notified the parties that an Initial Telephonic Hearing is scheduled for Friday, December 4, 2009, at 10:00 a.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.



On October 27, 2009, Respondent, through its counsel, filed a Motion for Sanctions for Failure to Respond to Discovery Requests (Motion) pursuant to 52 Pa. Code § 5.372. 


The Complainant has not responded to Duquesne Light Company’s Motion for Sanctions for Failure to Respond to Discovery Requests.



In its Motion, Respondent cites the Commission’s regulation at 52 Pa. Code 
§ 5.349(d), which provides that the party upon whom the discovery request is served shall serve a written response within 20 days after the service of the request.  Respondent notes that it received no response by Complainant to its discovery requests.  Motion ¶2.


Furthermore, Respondent cites the Commission’s regulations at 52 Pa. Code 

§ 5.372, which address the consequences of failing to comply with the Commission’s discovery rules.  



As relief, Duquesne Light Company requests that the Commission: (a) direct Complainant to fully and completely answer said document requests forthwith; and (b) if Complainant failed to fully and completely respond: (1) preclude Complainant from offering testimony or other evidence in this matter; (2) dismiss this complaint due to Complainant’s failure to comply with Commission regulations; and/or (3) impose such other sanctions as the Commission may deem appropriate.



It is reasonable for the Respondent to ask the Complainant to provide proof of his household income and information regarding the number of adults and the potential for electricity consumption in his household when the Complainant alleges an inability to pay his electric bills and expresses his dissatisfaction with Respondent’s increased rates.  The information that the Respondent requested is clearly relevant and material to this matter.  The information is not privileged and it is not within the Respondent’s possession or control.  This information is needed for the Respondent to prepare its case.  The Respondent is entitled to have the Complainant fully and completely answer said document requests as they relate to the allegations in his Complaint. 
However, I find that Respondent’s request for the production of copies of Complainant’s pay stubs from January 1, 2009 to present day, and stubs for the same period for all adults living at 1205 Harrow Hill Ct. is overbroad and has the potential of being unduly burdensome for Complainant to comply with.  Accordingly, I will modify this request and direct the Complainant to produce copies of the last two months’ pay stubs for all adults living at 1205 Harrow Hill Ct., including Mr. Merritt.


For the reasons stated above, Duquesne Light Company’s Motion for Sanctions for Failure to Respond to Discovery Requests is granted.  The Complainant is directed to submit the requested documents to Krysia Kubiak, counsel for Duquesne Light Company by December 15, 2009.  If Complainant fails to fully and completely respond, his Complaint against Duquesne Light Company at Docket No. F-2009-2122659 will be dismissed with prejudice due to Complainant’s failure to comply with Commission regulations and orders.


Finally, I note that the hearing in this matter is currently scheduled as a telephonic hearing for December 4, 2009.  That hearing will be cancelled in order to allow Complainant sufficient time to produce the requested documents.  After the deadline for the Complainant’s response, I will determine whether the hearing will be rescheduled.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That Albert S. Merritt is ordered to fully and completely answer Duquesne Light Company’s Request for Documents by December 15, 2009.  
2.
That Duquesne Light Company’s request for copies of pay stubs from January 1, 2009 to present day, for all adults living at 1205 Harrow Hill Ct. is modified to a request for production of the last two months’ pay stubs for all adults living at 1205 Harrow Hill Ct., including Albert S. Merritt.

3.
That Albert S. Merritt is directed to send the answers to Duquesne Light Company’s counsel, Krysia Kubiak.



4.
That Albert S. Merritt’s Complaint against Duquesne Light Company at Docket No. F-2009-2122659 will be dismissed with prejudice if Albert S. Merritt does not produce the requested documents by December 15, 2009.



5.
That the telephonic hearing on this matter scheduled for Friday December 4, 2009 at 10:00 a.m. is cancelled in order to allow Albert S. Merritt sufficient time to produce the requested documents.  
Date:  November 25, 2009  


__________________________________







Eranda Vero







Special Agent
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