BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael B. Ford, Sr.					:
							:
      v.							:		F-2009-2112694
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On June 5, 2009, Michael B. Ford, Sr. (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that a drug counselor subleased a room to him of the premises located at 407 Walnut Street, Parkesburg, PA, and that when the electric service at the address was cut off, he assumed the responsibility to pay for it in reliance on the counselor’s promise to reimburse him.

		On July 15, 2009, the Respondent filed an answer to the complaint.  The Respondent stated that on April 9, 2008, a ten-day termination notice was sent to the service address, the Complainant requested that the service be put in his name, that the Respondent informed the Complainant that to obtain service in his name he would be responsible for the unpaid balance, and that the Complainant declined to accept responsibility.  It also stated that on April 25, 2009, the service to the service address was terminated for nonpayment, and that on April 28, 2008, the Complainant called the Respondent to reactivate the service and agreed to assume the responsibility to pay.

		On October 7, 2009, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibits.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced three exhibits which were admitted into the record.

		The record was closed on October 7, 2009.

FINDINGS OF FACT

		1.	The Complainant is a drug and alcohol addict and rented a room from a drug counselor, Fleetwood Lewis, at the premises located at 407 Walnut Street, Parkesburg, PA.  He lived at this address from June 26, 2007 to October 24, 2008 when he called the Respondent to shut off the service (N.T. 6, 7, 20-22).   

		2.	The Complainant moved in with Mr. Lewis under an oral agreement that he pays $500 a month for a room and uses the house to cook and do his laundry.  Mr. Lewis had the electric service in his daughter’s name, Natalie Lewis, but the daughter and her kids never lived at the service address (N.T. 8; Answer).   

		3.	The Complainant and Mr. Lewis used space heaters to heat the house for the first winter of 2007-2008.  When the spring came, the electric bill was around $1,500 (N.T. 8, 9).

		4.	On April 9, 2008, the Respondent provided a ten-day termination notice, and on April 21, 2008, a 72-hour termination to Mr. Lewis’s daughter for nonpayment (N.T. 16; Answer).     

		5.	On April 23, 2008, the Complainant called the Respondent to request the service to be put in his name.  He was informed that for the service to be put in his name he must pay the unpaid balance.  He declined to accept the responsibility to pay (N.T. 11, 12, 20).    

		6.	On April 25, 2008, the service to Natalie Lewis was terminated for nonpayment.  On April 28, 2009, the Complainant called the Respondent to reactivate the service and agreed to assume the responsibility to pay the unpaid balance, which was $1,623.67 (N.T. 20, 21; Answer).   

		7.	On October 6, 2008, a ten-day termination notice was sent to the Complainant because he allowed his account to be delinquent.  On October 20, 2008, the Complainant called the Respondent to request the service to be terminated because he no longer lived at the service address (Answer).

		8.	On October 24, 2008, the Complainant’s service at the service address was terminated (N.T. 21, 22).    

		9.	As of April 27, 2009, the Complainant owed the Respondent $1,282.64.  This amount is being collected by a collection agency (N.T. 22, 25).

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:1] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005). [1:  	Section 332(a) of the Public Utility Code provides:

	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that he is not responsible for utility bills incurred at the leased premises.

		The Complainant testified that at the arrangement of his drug and alcohol counselor, on June 26, 2006, he moved to live with Fleetwood Lewis, also a drug counselor, in a room at 407 Walnut Street, Parkesburg, PA.  Mr. Lewis subleased the room to him but the electric service was in the name of Mr. Lewis’ daughter, Natalie Lewis.  He also testified that on April 21, 2008, Natalie Lewis received a 72-hour notice of termination and that he called the Respondent to request the service to be put in his name.  He was informed that for the service to be put in his name, he must pay the unpaid balance.  When he declined the responsibility to pay, the service was shut off.  On April 28, 2008, the Complainant called the Respondent to reactivate the service in his name and assumed the unpaid balance of $1,623.67.

		The Respondent testified that the Complainant resided at the service address during the time the unpaid balance accrued and assumed the responsibility voluntarily.   

		Section 1407(d) relating to Payment of outstanding balance at premises, 66 Pa. C.S. §1407(d), provides as follows:

   (d)  Payment of outstanding balance at premises. –  A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.


		Under these provisions a utility may require an applicant to pay any outstanding balance or portion of an outstanding balance if the applicant resided at the property during the time the outstanding balance accrued.

		Applicant has been defined as a natural person who applies for residential services provided by a public utility.   

		Applying the provisions above to this case, I find that the Complainant was responsible for Natalie Lewis’s balance when he assumed the responsibility to pay because he resided at the service address during the time the outstanding balance accrued.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Michael B. Ford, Sr. has not carried his burden of proof.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Michael B. Ford, Sr. against PECO Energy Company at Docket No. F-2009-2112694 is dismissed for his failure to carry his burden of proof.



Date:	       October 29, 2009     			____________________________________
							Ky Van Nguyen
							Administrative Law Judge
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