BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company
:


For approval to abolish and replace with one lane
:


Roadway on fill at a public above-grade crossing
:

Where High Street crosses over the track of
:
A-2008-2075123


Norfolk Southern Railway Company in the City of
:
Bethlehem, Northampton County, and the
:
Allocation of costs incident thereto


:





PROCEDURAL ORDER
A Prehearing Conference concerning the above-captioned matter was held on Wednesday, December 2, 2009, at 10:00 a.m. in Harrisburg, PA.  All interested parties participated and presented prehearing memoranda in advance of the Prehearing Conference.  

I noted the appearances of Benjamin C. Dunlap, Esquire, on behalf of Norfolk Southern Railway Company (“Norfolk Southern”); Martha R. Smith, Esquire, on behalf of the Commonwealth of Pennsylvania Department of Conservation and Natural Resources (“DCNR”); Jason D. Sharp, Esquire, on behalf of the Commonwealth of Pennsylvania, Department of Transportation (“PennDOT’ or the “Department”); Joseph M. Kelly, Esquire, on behalf of the City of Bethlehem (“City” or “Bethlehem”); and John Herzog, Esquire, on behalf of the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (“BTS”).  In addition, the Saucon Rail Trail Advisory Committee (SRTAC), which was not present at the Prehearing Conference, had previously sent me a letter, provided to all parties, in which SRTAC requested stakeholder status in the bridge replacement discussions. 
Several entities (Moravian College Facilities Services; XO Communication; PPL Electric Utilities Corporation; UGI Utilities, Inc.; Suburban Propane LP; Verizon Pennsylvania Inc.; RCN Telecom Services Inc.; Lower Saucon Authority; Hellertown Borough Authority; Northampton County; and the Borough of Hellertown) had been provided notice of the Prehearing Conference and choose not to attend.  Accordingly, these entities will not be permitted to reopen the disposition of any matter decided at the Prehearing Conference.  52 Pa. Code §5.245.
I noted for the record that the Commission had previously agreed to notify the Pennsylvania Historical and Museum Commission (PHMC) of any crossing abolition proceeding to allow for PHMC review and comment.  Accordingly, on October 29, 2009, I notified two PHMC counsel (Douglas McLearen, Esquire and Susan Zacher, Esquire) via e-mail of the docket number of this crossing abolition proceeding, the location of the bridge, and the day, date, time and location of the Prehearing Conference.  These attorneys were requested to contact me if they needed further information.  No response was received.  I then telephoned PHMC on December 1, 2009 to remind that agency of the following day’s Prehearing Conference and concluded, based upon the response, that PHMC was not interested in providing input or otherwise being involved in this proceeding.
The following matters were decided/addressed at the Prehearing Conference:  (1) the service list; (2) clarification of information contained in pleadings; (3) the Decision Tree Process; (4) the provision of periodic status reports on settlement efforts in lieu of establishing a litigation schedule at this time; (5) need for discovery; and (6) provisions for bridge safety oversight during pendency of Decision Tree Process.  Each of these matters will be addressed below.
Service list


There were several changes made to the official service list.  First of all, it was noted that Robert Freed of XO Communication had been listed twice and therefore, the duplicate listing for him should be removed.  Mr. Sharp, PennDOT counsel of record, who is to be substituted on the service list for Gina D’Alfonso, Esquire, agreed that Gary C. Fawver and Ahmed Lasloudji could be removed from the list as service upon PennDOT’s counsel would be sufficient.  Mr. Kelly, on behalf of the City, agreed that Carl Newswanger of the City’s Department of Water/Sewer could be removed from the list as service upon the City’s counsel would be sufficient.


It was further noted that mailings to RCN Telecom Services Inc. c/o Bob Roe, 1525 Valley Center Parkway, Bethlehem, PA, 18017, could be discontinued as documents sent to that address had been returned.  Upon inquiry, I was provided the name and address of Marie M. Lew, President of RCN Telecom Services Inc., 196 Van Buren Street, Suite 300, Herndon, VA  20170, and parties are to henceforth serve RCN at this address until further notice. 



Finally, the parties are to add John Herzog, Esquire, counsel of record for BTS, to the service list.

Clarification of pleadings/Decision Tree Process


At the Prehearing Conference, I requested and was provided pictures of the bridge and also was shown area maps to provide an understanding of the bridge location and topography. 


It was initially noted that no party objected per se to public recreational trail use of the crossing sought to be abolished.   The parties also are in agreement that an alternative to the existing bridge structure is required.  The concern is whether the parties can find suitable alternatives to replace the bridge and allow for continuous trail use, with responsible ongoing maintenance.   



DCNR indicated its intent to invoke the Decision Tree Process, an eight-step procedure outlined in the publication “Rail-Trail Bridges in Pennsylvania, A Guidebook for the Structure Disposition Process”.  Under this process, DCNR, PennDOT (and/or the municipality if a local road is involved), the railroad, and other interested entities such as trail groups, coordinate efforts, as appropriate, to assess the relevant structure issues and decide upon strategies for the bridge disposition.  Included in the Decision Tree Process is a decision (by DCNR) as to trail prioritization, identification of potential structure owner(s), safety concern evaluation and mitigation, cost estimates, funding sources, and establishment of a formal written agreement for trail ownership with associated responsibilities, costs, and liabilities.  The Decision Tree Process could result in a settlement agreement which would either be presented to the presiding officer for recommended approval or be processed in another manner agreed to by the parties, culminating in the issuance of a Final Commission Order.



In the instant case, as the highway involved is a local road, the City would take the lead in those Decision Tree Process areas otherwise performed by PennDOT; however, the Department has agreed to assist as needed with, e.g., engineering matters and identification of funding sources (although PennDOT would object to any cost assessment upon the Department).  


While Norfolk Southern expressed reservation about the length of time for the Decision Tree Process, DCNR counsel assured the parties that the process can be completed expeditiously.   I noted that the first step of the process has already been completed as DCNR has, in effect, already decided that this trail is a priority trail.


In order to facilitate use of the Decision Tree Process and provide for resolution of as many issues as possible, I will continue formal proceedings in this matter at this time.  However, as will be discussed below, I agree with several parties that status reports should be prepared and provided periodically to assess the parties’ progress and assure that there are no unreasonable delays.
Status Reports


It was suggested that status reports be prepared during the pendency of the Decision Tree Process, in lieu of setting a definitive procedural schedule at this time.  I proposed, and no party opposed, the provision of the initial status report to me and all parties within ninety (90) days of the Prehearing Conference, or by Wednesday, March 2, 2010.  Thereafter, status reports are to be provided to me and all parties within sixty (60) days of the previous report.  After submission of the first report, the parties should agree to a “target date” for completion of the Decision Tree Process and any settlement agreement.



Mr. Dunlap agreed to prepare and provide periodic status reports and inform me of the “target date” for completion of the Decision Tree Process and preparation of any settlement agreement. That “target date” is to be provided no later than the due date for the second status report.

Necessity for discovery


It was agreed that the parties could forego formal discovery at this time.

Bridge safety oversight


Upon inquiry, I was informed that the High Street Bridge involved in this crossing currently remains open to vehicular traffic, with an eight (8) ton posted weight limit.  I noted that, according to the City’s Prehearing Memorandum, the City had notified the Commission on August 18, 2008 of significant structural deficiencies in the bridge based upon a June 2008 inspection.  The deficiencies noted in the inspection report may not have been addressed as Norfolk Southern, currently responsible for maintenance, had agreed in early 2009 to remove the bridge.  Removal did not occur due to various objections, including trail impact, and these objections are to be addressed herein.


At the Prehearing Conference, BTS expressed bridge safety concerns and I concurred with these concerns as the safety of the public must be paramount.   To address these safety matters during the pendency of the Decision Tree Process, I requested BTS input.


PennDOT ascertained during the course of the Prehearing Conference that there had been a more recent bridge inspection on June 23, 2009, and provided a copy of this confidential report to me and the other parties after the Prehearing Conference, on December 3, 2009.



On December 3, 2009, BTS advised me and the other parties that it would be prudent to permit party review of the June 2009 inspection report prior to obtaining input on whether interim bridge safety measures are required during the pendency of the Decisions Tree Process.  BTS’ position is based upon DCNR’s belief that the process will be completed relatively quickly and that timely status reports will be provided. 



Accordingly, at this time, I will await a request from BTS and/or other parties as to whether further bridge safety measures need to be implemented.  The parties are, however, directed to immediately inform me and the Commission of the existence of any bridge safety matters that require immediate attention.
Input from the public



At the conclusion of the Prehearing Conference, I inquired as to whether there were any additional matters to be brought to my attention.  Two members of the public provided statements about High Street bridge maintenance, safety, and traffic matters which was not provided under oath and therefore cannot be considered in my deliberations.  However, I indicated that these two individuals could stay after the Prehearing Conference and speak with representatives of the parties about their concerns.  


THEREFORE,



IT IS ORDERED:



1.
That the matters set forth herein are adopted for purposes of this proceeding.



2.
That this proceeding is continued generally to allow a reasonable period of time for the Decision Tree Process and possible settlement in this rail-trail bridge disposition proceeding. 


3.
That Norfolk Southern Railway Company, with input from the parties, prepare and provide to me and all parties, no later than March 2, 2010, and every sixty (60) days thereafter, a report on the status of the Decision Tree Process and settlement negotiations.


4.
That subsequent to submission of the first status report but prior to the due date of the second report, Norfolk Southern Railway Company, with input from the parties, provide a “target date” to me for the completion of the Decision Tree Process and submission of a settlement agreement for the approval of the Commission through appropriate review procedures.


5.
That BTS notify me and the parties of any interim bridge inspections or other safety measures that it deems to be necessary to protect public safety.



6.
That the parties are directed to immediately inform me and the Commission of the existence of any bridge safety matters that require immediate attention.

Date:
December 4, 2009



________________________________








Kandace F. Melillo







Administrative Law Judge
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