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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions
 of James Wieller, Jr. (Complainant) filed on August 4, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued on July 15, 2009.  PPL Electric Utilities Corporation (PPL) filed Reply Exceptions on August 18, 2009.
History of the Proceeding


On November 26, 2008, the Complainant filed a Formal Complaint with the Commission against PPL, wherein he alleged an inability to pay the amount requested for residential electric service from PPL.  He seeks a more affordable payment plan.  This Complaint is a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 242283 (October 8, 2008).


On December 31, 2008, PPL filed an Answer that denied the Complainant’s alleged inability to pay the current budget bill of $227.00 per month, plus $228.00 per month toward arrearages.  PPL stated that the Complainant’s overdue balance as of December 23, 2008, was $6,435.23.


On April 15, 2009, a telephonic hearing was held before the ALJ.  The Complainant’s wife appeared and testified pro se.  PPL was represented by counsel and presented the testimony of one witness who sponsored four exhibits which were admitted into the record.


On July 15, 2009, an Initial Decision was issued wherein the ALJ recommended that the Complaint be denied.



As noted, on August 4, 2009, the Complainant filed Exceptions to the Initial Decision and PPL filed Reply Exceptions on August 18, 2009.

Discussion


We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).


While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.



The ALJ made sixteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant is a residential customer of PPL.  His household consists of two adults and four children.  Since 2003, the Complainant has either refused or defaulted on eighteen payment arrangements with PPL.  Tr. at 19-20.  The Complainant made no payments in 2009, one payment in 2008, and five payments in 2007.  Tr. at 18‑19.  On September 30, 2008, PPL provided information to the Complainant on how to apply for the Low-Income Home Energy Assistance Program (LIHEAP).  On October 8, 2008, BCS’ decision was issued in this case.  The BCS determined that the Complainant’s household income amounted to a Level 2B and directed the Complainant to pay the current budget bill of $214.00 per month, plus $228.00 per month toward arrearages, beginning with the November 2008 due date.  Findings of Fact No. 15; PPL Exh. 4.


PPL requested that the Complainant be directed to pay an amount to make up for consumption payments missed while this case was pending, and, thereafter, have the Complainant follow the payment arrangement directed by the BCS.  Tr. at 21-22.



However the Complainant manages his household budget, he will have to pay PPL for the electric service consumed.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.



With regard to the Complainant’s allegation that he cannot pay the utility bills as requested, any decision thereon must be consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacted Chapter 14 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1401, et seq.  Hence, this legislation directs how the Commission must establish this payment arrangement.



Section 1403 of the Code, 66 Pa. C.S. §1403, defines “Payment Agreement” as:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.



We note that the Complainant does not dispute any of the amount owed for the electric service.  Section 1405 of the Code, 66 Pa. C.S. §1405, regarding payment arrangements, reads in pertinent part:


(b) LENGTH OF PAYMENT AGREEMENTS.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:


(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.


(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.


(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.


(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.



The Complainant verified his monthly gross household income to be $4,977.25.  Tr. at 9-10, 15-16.  A household consisting of two adults and four children with a combined monthly gross income of $4,977.25 falls under 250% of the Federal poverty level of $6,152.00, but exceeds 150% of the Federal poverty level of $3,691.00.  Therefore, the Complainant, pursuant to 66 Pa. C.S. §1405(b), must pay off the arrearage on this account within twenty-four months, as the BCS determined.


With regard to PPL’s claim that the Complainant should be directed  to pay a catch-up amount to make up for payments missed while this appeal was pending, the Commission has held that a Claypool catch-up payment is tantamount to a second or subsequent payment arrangement and is, therefore, barred by Section 1405(d) of the Code.  Benoit v. PECO Energy Company, Docket No. C-20030166 (Order entered December 19, 2005).



In his Exceptions, the Complainant restates the same arguments that were raised in his Complaint.  The Complainant states that he does not deny the amount owed, but that the payment plan is unacceptable to him.  Exc. at 1.


On review, we conclude that the ALJ appropriately dismissed the Complaint.  We note that all of the ALJ’s findings in this case were based completely on the testimony of the Complainant, and therefore cannot be contested by the Complainant.  Finally we conclude that the issued payment arrangement of twenty-four months is in accordance with the law.
Conclusion



Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision to the extent consistent with the foregoing discussion; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of James Wieller, Jr. to the Initial Decision of Administrative Law Judge John H. Corbett, Jr. are denied. 



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted, consistent with this Opinion and Order.


3.
That the Formal Complaint of James Wieller, Jr. against PPL Electric Utilities Corporation is dismissed.



4.
That James Wieller, Jr. shall pay PPL Electric Utilities Corporation, on the date due for the payment of each monthly bill, the regular budget amount of the bills as they come due, plus 1/24th of the arrearage owed on this account, to be calculated as of the date of entry of this Opinion and Order.  These payments shall commence with the first monthly bill received after entry of this Opinion and Order and shall continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.


5. 
That, so long as James Wieller, Jr. adheres to the payment terms of this Opinion and Order, PPL Electric Utilities Corporation shall not assess any late payment charges nor shall PPL Electric Utilities Corporation terminate service to James 
Wieller, Jr., except for valid safety and/or emergency reasons.


6.
That if James Wieller, Jr. fails to adhere to the payment terms of this Opinion and Order, PPL Electric Utilities Corporation is hereby authorized to terminate James Wieller, Jr.’s service, pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.


7.
That this proceeding be marked closed.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 3, 2009
ORDER ENTERED:   December 7, 2009
	�	Since there was no certificate of service filed with the Exceptions, the Secretary of the Commission sent a copy of the Exceptions to counsel for PPL Electric Utilities Corporation on August 4, 2009.


� 	In January of each year the federal government releases an official income level for poverty called the “Federal Poverty Income Guidelines,” often informally referred to as the “Federal Poverty Level.”  The benefit levels of many low-income assistance programs are based on these poverty guidelines.  For the year 2009, the Federal poverty level for a family of six is set at $29,530 gross annual income.
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