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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Steven Angelo (Complainant), filed on July 22, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on July 15, 2009, in the above-captioned proceeding.  PECO Energy Company (PECO) did not file Reply Exceptions.

History of the Proceeding



On January 5, 2009, Complainant filed a Formal Complaint (Complaint) against PECO which alleged that he operated a grocery store and is unable to pay the balance owed on his electric account.



On January 29, 2009, PECO filed an Answer to the Complaint in which it denied the material allegations of the Complaint and stated that the Complainant has exhibited a pattern of missed and late payments.  PECO further stated that the Commission does not have the authority to establish payment arrangements for commercial customers.


On June 2, 2009, a telephonic hearing was held before the ALJ .  The Complainant testified on his own behalf and introduced no exhibits.  PECO was represented by counsel and presented the testimony of one witness who sponsored four exhibits, which were admitted into the record.


On July 15, 2009, the ALJ’s Initial Decision was issued.  The ALJ recommended that the Complaint be dismissed due to the Complainant’s failure to satisfy his burden of proof.


As noted, on July 22, 2009, the Complainant filed Exceptions to the ALJ’s Initial Decision.  No Reply Exceptions were filed.

Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).  




While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.



The ALJ made five Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant owns and operates a grocery store in Philadelphia, Pennsylvania.  The Complainant does not reside in the same building as the grocery store.  Tr. at 18.  The Complainant testified that because of the recent economic slowdown, he is unable to pay the balance owed on his electric bill.  At the time of the hearing, the Complainant owed PECO $1,336.83.


PECO states that it has given the Complainant three commercial payment agreements since 1999.  According to PECO, the Complainant has defaulted on all three payment agreements, and PECO is now requesting the balance in full.  Tr. at 6, 23-26.


The Complainant has filed informal complaints with the Commission’s Bureau of Consumer Services (BCS).  On January 14, 2008, BCS concluded that this was a commercial account and, therefore, the Commission does not have jurisdiction over payment arrangements for said account.  BCS Case Number 2193887.  Again, on December 19, 2008, BCS issued a decision that reached the same conclusion.  BCS Case Number 2481351.  Tr. at 27.


The Complainant testified that his business grosses about $13,500 per month.  His business expenses are $3,030 ($1,480 wages + $1,350 rent + $115 Comcast phone + $85 insurance) plus an undetermined amount for store merchandise.  Tr. at 8-11.


In his Exceptions, the Complainant restates many of the same arguments that were raised in his Complaint.  Additionally, the Complainant’s Exceptions contain certain assertions of fact that are not included in the record in this case.  Exceptions at 1.  We note that the record in this matter is closed, and we will not consider any Exceptions that seek to introduce new facts into the record.  52 Pa. Code § 5.431(b).  Accordingly, we conclude that the Complainant’s Exceptions provide no basis for modifying the ALJ’s Initial Decision.
Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We note that the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission Regulations at 52 Pa. Code Chapter 55, and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place, Inc. v. Duquesne Light Company, Docket No. C-00981711; Kenny d/b/a Flower and Flag Depot v. Duquesne Light Company, Docket No. C-00967789; 52 Pa. Code §§ 55.2(a) and 56.1.  The Complainant is a commercial customer of PECO, and therefore is not entitled to a payment plan under a Commission Regulation, Order or Code.  However, a public utility may offer a payment arrangement to a commercial customer, although it is not required to do so.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision to the extent consistent with the foregoing discussion; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Steven Angelo to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied. 
2.
That the Formal Complaint of Steven Angelo against PECO Energy Company is dismissed.
3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, consistent with this Opinion and Order.
4.
That this proceeding be marked closed.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 3, 2009
ORDER ENTERED:  December 7, 2009
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