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OPINION AND ORDER


BY THE COMMISSION:

		Before the Commission for consideration and disposition are the Exceptions and Request for Stay of Intervenors Homer and Alma Davidson (the Davidsons) to the Initial Decision (ID) of Administrative Law Judge (ALJ) Michael A. Nemec, issued July 22, 2009, as well as a Petition to Intervene, Exceptions and Request for Stay of Crown Castle Towers, LLC (Crown Castle)[footnoteRef:1].  No Replies to Exceptions were filed. [1: 	 	Both Requests for Stay are requests for a stay of the implementation of the ALJ’s ID prior to our consideration of the Exceptions of the Parties.  Given the fact that the ID has no effect prior to action by the Commission, the Requests for Stay are moot.] 

History of the Proceeding

		On March 4, 2009, Mr. Francis E. Veahman (Complainant) filed a Complaint against Duquesne Light Company (Duquesne) alleging that at some time in 1972, Duquesne installed a service line across Complainant’s property to serve a mobile home without Complainant’s permission.  Complainant states that in 2008, when the mobile home was removed, Complainant asked that the service line be removed from his property.  Duquesne removed the service line on or about December 17, 2008.  Tr. at 9.  However, on December 23, 2008, again without Complainant’s permission, Duquesne entered Complainant’s property and again ran a service line to provide electric service to serve a cell phone tower.  Tr. At 13-14.  The Complainant is requesting an Order from the Commission directing Duquesne to remove the new line.[footnoteRef:2]  Complaint at 6-7. [2: 		 	The Complaint also contains several references to an ongoing property dispute between the Complainant and the Davidsons which is clearly beyond the jurisdiction of the Commission.  The Davidsons are described in the Complaint as adjoining land owners “seeking to run power lines” through Complainant’s property “for a land space he [Homer Davidson] was going to rent to individuals for monetary gain.”  Complaint at 6.  The “individuals” appear to be Crown Castle.  Complainant also asserts that he has been “harassed” and subjected to “continued threats” by the Davidsons.  Complaint at 7.  The Davidsons never answered these allegations.
] 


		On March 24, 2009, Duquesne filed an Answer to the Complaint, generally denying the allegations in the Complaint.  Duquesne specifically denied that Crown Castle was receiving permanent service through an electric line across Complainant’s property for a cell phone tower but admitted that Crown Castle was receiving “temporary electric service,” through such a line.  Answer at 2.  Duquesne further averred that the line across Complainant’s property was not disconnected at Complainant’s request but was disconnected, “because of a dangerous condition caused by meter tampering.” Answer at 3.  Duquesne admits that it “reestablished electric service to the cell tower 

company after the service was rebuilt [on or about December 23, 2008] and wiring approval was obtained.”  Answer at 4.  The Answer does not clarify what is meant by “wiring approval.”

		On July 2, 2009, an initial hearing was held in Pittsburgh, Pennsylvania.  The Complainant appeared and participated on his own behalf.  Duquesne appeared and was represented by counsel.  The Davidsons appeared and were represented by counsel.  The Davidsons’ Petition to Intervene was submitted and granted at hearing without objection.  The record consists of a 151 page transcript, six Complainant exhibits and six Intervenor exhibits.

		On July 22, 2009, the ALJ issued his ID sustaining the Complaint, in part, to the extent of granting the requested relief but dismissed the Complaint, in part, for lack of jurisdiction to determine the existence of an easement.

		On August 24, 2009, the Davidsons filed Exceptions to the ID and a Request for Stay of the ALJ’s ruling.

		On August 26, 2009, Crown Castle, by and through its counsel, filed a Petition for Leave to Intervene and Request for an Extension of Time to File Exceptions.  Also on August 26, 2009, Crown Castle filed Exceptions to the ID and a Request for Stay of the ALJ’s ruling.

	  	These matters are now before us for resolution.

Discussion

		Before considering the Exceptions of the Davidsons to the ID, we will address the Late Filed Petition for Intervention of Crown Castle.  We look to Re S.T.S. Motor Freight, Inc., 54 Pa. PUC 343 (Order entered June 19, 1980) for standards which govern late filed interventions before this Commission.  Late intervention will normally only be granted: 

1.  When the petitioner has a reasonable excuse for missing the protest due date;

2.  When the proceeding is contested at the time of the filing of a petition for intervention;

3.  When a grant of intervention will not delay the orderly progress of the case; and

4.  When the grant of intervention will not broaden significantly the issues, or shift the burden of proof.

Re S.T.S. Motor Freight, Inc. at 344.	

		Crown Castle argues that its Petition to Intervene should be granted because Crown Castle was not provided with notice of the hearing in this matter or an opportunity to be heard.  Crown Castle Pet. at 2-3, ¶¶ 10, 13, 15.  However, Crown Castle also states that its interest in this proceeding is based upon its ownership of the cell phone tower to which Duquesne provides electrical service and, significantly, an “easement  . . . for the installation, maintenance and operation of utilities, including electric and telephone, to service its facilities.”  Crown Castle Pet. at 2, ¶ 4.  As will be discussed, below, we agree with the ALJ that this Commission lacks subject matter jurisdiction to make a determination with respect to or to adjudicate issues regarding trespass and the existence of easements or rights-of-way.  ID at 7, Conclusion of Law No. 2.  Thus, to grant the Petition to Intervene would broaden the issues in this case significantly and move us into an area beyond our jurisdiction.  Crown Castle’s Petition to Intervene must, therefore, be denied.

		The Davidsons, through their counsel, filed Exceptions to the ID.  We note that any issue or Exception which we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. 
§ 332(a), provides that the Party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other Party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

			While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the Party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

We note at the outset that the Exceptions of the Davidsons are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that: 
 
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.


		Despite this deficiency, we will address the Exceptions to the extent necessary to affirm the ALJ’s holding with respect to the jurisdictional limitation applicable in this case.

		We note that Duquesne, at hearing, and the Davidsons’ in their Exceptions, raise issues with respect to property rights, adverse possession, rights of way and easements as those issues exist between the Parties.  We agree with the ALJ in his analysis:
Jurisdiction to determine such issues resides in the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth.  Nigro v. PPL Utilities, C-00003242, Opinion and Order entered 10/26/2004, slip op. pp. 4-6; Messina v. Bell Atlantic-Pennsylvania, Inc., C-00968225, Opinion and Order dated 09/23/1998, slip op. p. 8; 1998 PA. PUC LEXIS 190.  
Duquesne has not presented any documentary proof of a signed and recorded grant of authority to occupy Complainant’s property.  As pointed out by the Commission in Messina, cited above, Duquesne’s position is inconsistent.  Duquesne invites this Commission to make a determination of an easement or right-of-way based on a record that contains no documentary support and requires a factual and legal determination that this Commission has no authority to make.
ID at 6.
		
		The Exceptions of the Davidsons are, therefore, denied.

		The sole issue remaining before us is the disposition of the Complaint.  Here, again, we agree with the analysis of the ALJ:

The present service line was installed without notice, without permission and without any authority such as a valid court order from a court of competent jurisdiction, or a valid executed and recorded deed granting an easement.  I conclude, as did this Commission in the Messina case, cited above, that Duquesne should remove the offending service line at its exclusive cost and expense.  Duquesne has created this situation by its failure to note the existence of an active account before removing the original service line.  It is appropriate to leave Duquesne, the Intervenors and the cell phone tower owner [Crown Castle] to sort out the situation.  Clearly the Complainant does not want to be part of the solution, and on the record made here, there is no support for forcing him to participate.
		 
  ID at 7.

Conclusion

Based upon the foregoing discussion, we shall adopt the Administrative Law Judge’s Initial Decision, deny the Petition to Intervene of Crown Castle Towers LLC, and deny the Exceptions of Homer and Alma Davidson ;  THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Administrative Law Judge Michael A. Nemec is affirmed.
	
		2.	That the Formal Complaint of Francis E. Veahman against Duquesne Light Company is sustained, in part. 

		3.	That the Exceptions of Homer and Alma Davidson to the Initial Decision of Administrative Law Judge Michael A. Nemec are denied.

		4.	That the Petition to Intervene of Crown Castle Towers, LLC, is denied.

		5.	That the Duquesne Light Company is to remove the service line and any related physical plant on the Complainant’s property at Duquesne Light Company’s exclusive cost and expense.  

6.	That this matter be marked closed.
[image: ]
							BY THE COMMISSION,



							James J. McNulty
							Secretary
	

(SEAL)

ORDER ADOPTED:  December 3, 2009

ORDER ENTERED:  December 7, 2009
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