BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sabrina Davis						:
							:
	v.						:		C-2009-2117596
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On July 2, 2009, Sabrina Davis (“Davis” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged the following:  that she received a termination notice; that her service should not be terminated because she has numerous medical problems, including C.O.P.D., emphysema, asthma, sleep apnea and bipolar disorder; that to stop the termination, the Complainant wants to pay her current bill plus $20.00 extra each month starting in July 2009; that there are incorrect charges on her bill; and that she wants an investigation concerning the overcharges since she pays for service to the alley light attached to her property.

		On July 28, 2009, the Respondent filed an Answer and New Matter.  The Respondent denied that the Complainant is unable to pay her bills.  The Respondent averred that the Complainant is enrolled in the Respondent’s Customer Assistance Program (“CAP”) and that she receives a 50% discount on the first 500 kilowatt hours of electric use.  Therefore, the Respondent contends that pursuant to 66 Pa.C.S. § 1405(c), no further payment arrangements should be granted.  Furthermore, the Respondent argued that the Complainant’s service should be terminated for nonpayment.  The Respondent stated that the Complainant’s last payment in the amount of $370.00 was made on October 4, 2006.  The Respondent averred that the Complainant’s balance was $7,531.16.  The Respondent stated that it accepted the Complainant’s medical certificates on August 8, 2008, November 12, 2008 and March 30, 2009.  The Respondent submitted that the Complainant did not make any payments during the term of any of the certificates. 

		In addition, in the Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill and that foreign wiring exists.  The Respondent averred that it attempted to investigate the foreign wiring allegation on July 21, 2009.  The Complainant stated that she was not well enough to let the technician in.  The Respondent stated that it is willing to investigate the high bill dispute but the Complainant must cooperate.  

		On August 24, 2009, the Respondent filed a Motion for Judgment on the Pleadings with a Notice to Plead.  In the Motion, the Respondent alleged that the Complainant currently receives a monthly discount on her utility bill.  The Respondent raised this as an affirmative defense in its New Matter.  The Respondent asserted that this claim should be dismissed because the Commission has already determined that it cannot order a payment arrangement while the Complainant is receiving a discounted CAP rate on her bill.  The Respondent requested that the Commission dismiss the allegations in the complaint regarding payment arrangements.  

		The Complainant did not file an Answer to the Respondent’s New Matter or the Motion for Judgment on the Pleadings.  

		By notice dated September 1, 2009, a hearing was scheduled to be held on Monday, November 23, 2009, at 10:00 a.m.  The presiding officer sent the parties a Prehearing Order, dated November 3, 2009.  The time, date and location of the hearing were included in the notice and the Prehearing Order.

		In the Prehearing Order the undersigned indicated that since the Complainant is not represented by counsel, she would be given an opportunity to respond to the Motion during the hearing.

		In the Prehearing Order the Complainant was ordered to let the Respondent enter her premises to investigate her foreign wiring complaint if she wanted to present evidence on that allegation.  Furthermore, the Complainant was ordered to make payments on the undisputed amount of the bill pending a final Commission Order in this matter.

		On Friday morning November 20, 2009, the Respondent’s counsel notified the Philadelphia Regional Office that PECO was filing an amended Motion for Judgment on the Pleadings because the PECO representative who went to the Complainant’s residence on Thursday, November 19, 2009, was denied entrance.  

		On Friday afternoon November 20, 2009, the Complainant called the Philadelphia Regional Office and -asked if she could participate in the November 23, 2009 hearing by telephone since she had just been released from the hospital.  My secretary asked her to provide documents to substantiate her statements.  The Complainant faxed her discharge papers to my office on the afternoon of November 20, 2009.

		Around 9:00 a.m. on November 23, 2009, my secretary called the Complainant and confirmed that she could participate in the 10:00 a.m. hearing by telephone. 

		A hearing was held in this matter on November 23, 2009, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 10:00 a.m.  Ken Massey, Esquire, represented PECO Energy Company.  Nadine Tillman, a regulatory assessor for the Respondent, was present but did not testify.  The undersigned called the Complainant’s telephone number at 9:57 a.m.  Someone picked up the phone and hung up.  When the undersigned called several times between 10:00 a.m. and 10:10 a.m., there was a busy signal.  The undersigned checked to see if the Complainant was calling the Philadelphia Regional Office and the Complainant had not called.  Therefore, the hearing was started at 10:12 a.m.

		The record consists of the pleadings.  The record in this case closed on November 23, 2009. 

FINDINGS OF FACT

		1.	The Complainant is Sabrina Davis, 5432 N. Marvine Street, Philadelphia, PA 19141.

		2.	The Respondent in this proceeding is the PECO Energy Company.

		3.	The Complainant was aware that the hearing was scheduled for 10:00 a.m. on November 23, 2009.

		4.	The Complainant’s request to participate in the hearing by telephone was granted.

		5.	The Complainant did not participate in the November 23, 2009 hearing.

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).
		Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Commission, 479 A.2d 10 (Pa. Commonwealth Ct. 1984).

		The Complainant did not participate in the November 23, 2009 hearing.  The Complainant called the Philadelphia Regional Office on the afternoon of Friday, November 20, 2009 requesting that she be allowed to participate in the hearing by telephone since she had just been released from the hospital.  Therefore, it was clear that she knew the date and location of the hearing.  The Prehearing Order, dated November 3, 2009, was mailed to the Complainant at her address.  This creates a rebuttable presumption that the Complainant received the document.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The U.S. Postal Service did not return the document to the Commission.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).  In addition, the Complainant received a call on November 23, 2009 concerning the time of the hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  

		Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. § 332(f) and 52 Pa. Code § 5.245 and the record was closed.

		Section 332 (f) of the Public Utility Code, 66 Pa. C.S. § 332(f), provides in pertinent part:
Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

		The Complainant failed to sustain her burden of proof.  The Complainant failed to present evidence to support her allegations.

		The Respondent’s attorney moved to dismiss the complaint for the following reasons:  failure to prosecute; because the Complainant is not entitled to a payment arrangement pursuant to 66 Pa. C. S. § 1405(c); and because the Complainant failed to comply with the November 3, 2009 Prehearing Order.

		Since the Complainant did not participate in the hearing, in accordance with prior Commission Orders, the complaint will be dismissed in its entirety with prejudice due to the Complainant’s failure to prosecute.  Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Order entered September 12, 2008) and Martin Jefferson v. UGI Utilities, Inc., 
Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

		3.	That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. § 332(a).

		4.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).

		5.	Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  

ORDER

THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Sabrina Davis against PECO Energy Company at Docket No. C-2009-2117596 is dismissed in its entirety with prejudice.

		2.	That the record in this case is marked closed.










Date:	November 24, 2009				__________________________________
							Cynthia Williams Fordham
							Administrative Law Judge
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