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:

PPL Electric Utilities Corporation


:

ORDER



On September 28, 2009, PPL Electric Utilities Corporation (PPL Electric) filed a letter in compliance with the Commission-approved Joint Stipulation for Settlement of its 2007 base rate case.  The Settlement contained a reconcilable Universal Service Rider (USR) for recovery of costs for certain low-income customer programs and stated:
No later than July 1, 2009. PPL Electric will convene a meeting or meetings, as appropriate, with interested parties, to discuss whether continued reconciliation of the USR is necessary or appropriate.  At the meetings, all parties may also raise USR issues, in addition to reconciliation, based on changes in law after the approval of this Settlement.  If a consensus can be reached among the interested parties, PPL Electric will follow that consensus for its 2010 USR filing.  If consensus cannot be reached, PPL Electric will file its preferred approach on or before October 1, 2009, and all parties will be provided an opportunity to support or oppose PPL Electric’s proposal.  The USR mechanism established by this Settlement will remain in place until a new mechanism is approved by the Commission.  



PPL Electric states that it convened a series of discussions with interested parties to discuss whether continued reconciliation of the USR is necessary or appropriate, but that no consensus was reached.  PPL Electric states that it intends to continue in effect its current reconciled USR mechanism, and because there is no change proposed, there is no tariff filing required.


On October 13, 2009, the Sustainable Energy Fund of Central Pennsylvania (SEF) and Eric Joseph Epstein filed letters which objected to the PPL letter of September 28, 2009, ----------------------------


On October 19, 2009, the litigating parties to the base rate case were notified by e-mail that the SEF and Epstein letters would be treated as complaints against a compliance filing, triggering a 20-day period for the filing of a responsive pleading, beginning on that day.  On November 9, 2009, PPL Electric filed an Answer to each letter complaint as well as a Motion for Judgment on the Pleadings for each.   



Mr. Epstein filed a response on November 25, 2009, and SEF filed a response on November 30, 2009.  The preliminary objections are ready for disposition.
DISCUSSION



PPL files it Motion pursuant to Commission regulations:

§ 5.102.  Motions for Summary Judgment and Judgment on the Pleadings

(a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

* * *
 (d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

* * *

      (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

52 Pa. Code § 5.101.



PPL claims that there are no issues of material facts and that they are entitled to judgment on the pleadings as a matter of law.  


SEF counters that the procedural stance of this proceeding is incorrect and the characterization of “compliance filing” and “complaint against compliance filing” has placed it at a disadvantage.  



Initially, I note that the PPL letter and the SEF and Epstein letters in response were filed without any attempt at the proper labeling by any of the filing parties.  The subsequent characterization was simply the attempt by the presiding officer to place them in a recognizable category which would result in the provision of due process to all parties, as well as a mechanism for addressing inadequacies.  My discussion with PPL counsel “and no other parties,” SEF Answer at 3, was to identify the letters from a procedural standpoint because they did not fit squarely into a typical adversarial stance.   


The purpose of treating the PPL September 28, 2009 letter as a compliance filing and the letters objecting to it as complaints against a compliance filing was to give the other parties an opportunity to exercise their due process rights to “support or oppose” the PPL action.  



The parties agree that the following paragraph governs the issues:


No later than July 1, 2009. PPL Electric will convene a meeting or meetings, as appropriate, with interested parties, to discuss whether continued reconciliation of the USR is necessary or appropriate.  At the meetings, all parties may also raise USR issues, in addition to reconciliation, based on changes in law after the approval of this Settlement.  If a consensus can be reached among the interested parties, PPL Electric will follow that consensus for its 2010 USR filing.  If consensus cannot be reached, PPL Electric will file its preferred approach on or before October 1, 2009, and all parties will be provided an opportunity to support or oppose PPL Electric’s proposal.  The USR mechanism established by this Settlement will remain in place until a new mechanism is approved by the Commission.  



Joint Petition for Settlement, ¶25(e).


The SEF Statement in Support of the Joint Petition for Settlement did not address this issue.  Mr. Epstein did not file a Statement in Support.  Only the PPL Statement in Support affords any insight into what was anticipated by the parties at the time the Joint Petition was signed:  


In a novel and important provision, the Settlement provides for reconciliation on a pilot basis for 2008 and 2009.  During this period, PPL Electric will calculate, for informational purposes only, a parallel rate that adjusts quarterly without reconciliation.  This will provide important information to the parties and the Commission to judge the need for reconciliation in the future.  Also, PPL Electric has agreed to provide extensive information, as requested by the OCA, about the CAP program and how it is working.  See ¶25(b) of the Settlement.  In addition, PPL Electric has agreed to meet with the Parties no later than July 1, 2009, to discuss whether continued reconciliation of the USR is appropriate.  This will provide the Parties and the Commission with valuable input for PPL Electric’s 2010 USR filing.
PPL Electric Statement in Support, pp. 8-9 (emphasis added).


It would be difficult to interpret this paragraph in a way that would do anything other than anticipate a tariff filing.  Since it is obvious that the Company itself anticipated a 2010 USR tariff filing, then the other parties are justified in expecting one as well.  The September 28, 2009 letter is insufficient to satisfy the requirement of the approved language, and the Company will be directed to file a proposed tariff.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion of PPL Electric Utilities Corporation for Judgment on the Pleadings with respect to the Letter-Complaint of Sustainable Energy Fund of Central Eastern Pennsylvania is denied.



2.
That the Motion of PPL Electric Utilities Corporation for Judgment on the Pleadings with respect to the Letter-Complaint of Eric Joseph Epstein is denied.



3.
That within twenty days of the date of this Order PPL Electric Utilities Corporation shall file a proposed tariff containing the continuation of the reconcilable Universal Service Rate consistent with Paragraph 25 (e) of the Joint Petition for Settlement approved in this docket, served upon all parties of record to this docket, in order to afford all parties an opportunity to support or oppose the PPL Electric Utilities Corporation proposal.  
Dated:
December 7, 2009




______________________________









Susan D. Colwell
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