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:

XO Communications Inc.



:

ORDER DENYING PRELIMINARY OBJECTIONS


On September 23, 2009, Core Communications, Inc. (Complainant or Core) filed a formal Complaint with the Commission against XO Communications, Inc. (XO or Respondent), alleging that XO has been refusing to compensate Core for call termination and delivery of calls from XO customers to Core customers in violation of Core’s Switched Access Tariff.  Core alleges further that it has attempted to resolve this matter with XO since at least February 2009 and has offered to enter into a reciprocal compensation arrangement under section 251(b)(5) of the Telecommunications Act of 1996.
  


The Complaint states that Core receives third-party call records from Verizon on a regular basis in tape, cartridge, and web-based formats.  The call records are generated by Verizon’s tandem switches and are intended to provide Core with information on calls that Verizon deems to be toll calls in order to allow Core to generate Carrier Access Billing System (CABS) invoices to third party carriers using Verizon’s tandems to interconnect indirectly with Core.  From these records, Core alleges that it determined that XO has been sending considerable amounts of telecommunications traffic to Core, which Core terminates to its end user customers.  



A series of invoices were sent, which were either paid and for which XO has demanded a refund, or were unpaid and XO has challenged their validity on several grounds.  Core alleges that from January 1, 2004 through July 2009, XO’s unpaid invoices total $52,643.93.  Core requests that the Commission find XO in violation of Core’s Switched Access Tariff and make a specific finding that Core’s Switched Access Tariff governs payment of the disputed traffic until the parties reach an alternative agreement.  Core also requests that the Commission find XO in violation of the Public Utility Code because of its refusal to pay reasonable compensation to Core for its use of Core’s services and network.


On October 26, 2009, XO filed preliminary objections for lack of sufficient specificity in the Complaint, for lack of subject matter jurisdiction, and for lack of legal sufficiency of the Complaint (demurrer).  


On November 5, 2009, Core filed its Answer to Preliminary Objections.  



The preliminary objections are ready for disposition.

DISCUSSION


Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435  (July 18, 1994).  


Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for Alternative dispute resolution.  52 Pa. Code § 5.101(a).



Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  

1.  LACK OF SPECIFICITY OF COMPLAINT


The purpose of a preliminary objection raising specificity is to ensure that an adverse party's ability to answer and defend will not be unduly impaired by a pleader's vagueness in stating the grounds of his suit.  Paz v. Dep't of Corr., 135 Pa. Commw. 162, 580 A.2d 452 (Pa. Cmwlth. 1990).  Thus, the purpose is to require the pleader to disclose the material facts sufficient to enable the adverse party to prepare his or her case.  Landau v. W. Pennsylvania Nat'l Bank, 445 Pa. 217, 282 A.2d 335 (1971).  Stilp v. Commonwealth, 910 A.2d 775, 786 (Pa. Cmwlth. Ct. 2006).  


In civil practice, Pa. R.C.P. No. 1019(a) requires that a complaint state, "[t]he material facts on which a cause of action … is based … in a concise and summary form." This Rule is satisfied if the allegations in a pleading contain averments of all facts the plaintiff must eventually prove in order to recover, and the averments are sufficiently specific to enable the adverse party to prepare a defense.  Commonwealth ex rel. Pappert v. TAP Pharm. Prods., Inc., 868 A.2d 624 (Pa. Cmwlth. 2005).  Similarly, the applicable Commission regulation requires that specific information be included in a complaint, including  “A clear and concise statement of the act or omission being complained of” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(a)(5) and (6).   



Pennsylvania is a fact-pleading jurisdiction.  A complaint must therefore not only give notice of what the plaintiffs' claim is and the grounds upon which it rests, but it must also formulate the issues by summarizing those facts essential to support the claim."  Sevin v. Kelshaw, 417 Pa. Super. 1, 611 A.2d 1232, 1235 (Pa. Super. 1992) (citation omitted); see also Feigley v. Dep't of Corr., 872 A.2d 189 (Pa. Cmwlth. 2005).   


To determine if a pleading is sufficiently specific, a court must ascertain whether the facts alleged are sufficiently specific to enable a defendant to prepare his defense.  Foster v. Peat Marwick Main & Co., 138 Pa. Commw. 147, 587 A.2d 382 (Pa. Cmwlth. 1991), aff'd, 544 Pa. 387, 676 A.2d 652 (1996).  Preliminary objections in the nature of a motion for a more specific pleading raise the sole question of whether the pleading is sufficiently clear to enable the defendant to prepare a defense. Paz v. Dep't of Corr., 135 Pa. Commw. 162, 580 A.2d 452 (Pa. Cmwlth. 1990).  Further, in pleading its case, the complaint need not cite evidence but only those facts necessary for the defendant to prepare a defense.  Dep't of Transp. v. Bethlehem Steel Corp., 33 Pa. Commw. 1, 380 A.2d 1308 (Pa. Cmwlth. 1977).



Additionally, in determining whether a particular paragraph in a complaint is stated with the necessary specificity, such paragraph must be read in context with all the allegations in the complaint.  Only then can a court determine whether the defendant is put on adequate notice of the claim against which it must defend.  Yacoub v. Lehigh Valley Med. Assocs., 2002 PA Super 251, 805 A.2d 579 (Pa. Super. 2002); The Unified Sportsmen of Pennsylvania v. The Pennsylvania Game Commission, 950 A.2d 1120 (Pa. Com. Ct. 2008) at 1132.



Therefore, in evaluating XO’s preliminary objection on the basis of lack of specificity, the question to be answered is whether Core has stated its Complaint with sufficient specificity to enable XO to prepare a defense.  


The Complaint is 17 pages long and contains 80 numbered paragraphs.  It alleges that Verizon has provided information regarding use of Verizon’s tandem switches and calls that Verizon deems to be toll calls, and that Verizon tandems have been used to carry XO customer calls to Core end user customers without compensation.  It alleges that Core has attempted to work out the appropriate compensation with XO without success, and that invoices have gone unpaid and challenged.  There is remarkable detail outlining the process which Core has used to resolve the outstanding issues.  The Complaint details which actions result in violations of federal and state laws.  


These averments are more than adequate for XO to prepare its Answer and its defense to the case.  XO’s argument that Core fails to classify the calls as ISP or otherwise is appropriate for responsive pleadings and the ultimate defense of the case but not appropriate for a preliminary objection based on lack of specificity.  
2.  SUBJECT MATTER JURISDICTION


The legal standard permits granting this preliminary objection only where the right to relief is warranted and free from doubt, relying on the well-pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Com. of PA., 490 A.2d 402 (Pa. 1985).


In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  In ruling upon preliminary objections, the courts must accept as true all well-pleaded allegations of material facts as well as all of the inferences reasonably deducible from the facts. Dep't of Gen. Servs. v. Bd. of Claims, 881 A.2d 14 (Pa. Cmwlth. 2005).  For preliminary objections to be sustained, it must appear with certainty that the law will permit no recovery, and any doubt must be resolved in favor of the non-moving party. Id.  Stilp v. Commonwealth, 910 A.2d 775 (Pa. Cmwlth. Ct. 2006).  



Core has alleged that it is entitled to compensation for the termination of telecommunications traffic that XO sent to Core from January 1, 2004 through July 2009.  
The nature of that traffic is a factual matter which has not been resolved.  



XO states that the traffic is ISP-bound traffic, and that accordingly, the Commission has no jurisdiction over it.  However, the claim that the traffic is ISP-bound is an affirmative defense.  The nature of the telecommunications traffic has not been admitted by Core, and it is, therefore, an unresolved factual matter.  The preliminary objection must be denied because of its existence.
3.  DEMURRER



A court should sustain a preliminary objection in the nature of a demurrer only where it appears from the face of the complaint that recovery upon the facts alleged is not permitted as a matter of law. 220 P'ship v. Phila. Elec. Co., 437 Pa. Super. 650, 650 A.2d 1094 (Pa. Super. 1994).  When considering a demurrer a court cannot consider matters collateral to the complaint but must limit itself to such matters as appear therein.  Id. As a corollary, an effort to supply facts missing from the objectionable pleading makes the preliminary objection in the nature of a demurrer an impermissible "speaking demurrer."  Matschener v. City of Pittsburgh, 36 Pa. Commw. 69, 387 A.2d 954 (Pa. Cmwlth. 1978).



I note that XO argues that ALJ Salapa’s decision in his October 21, 2009 Order Denying Preliminary Objections, Core Communications, Inc. v. Choice One Communications of Pennsylvania, Inc. d/b/a One Communications, C-2009-2130379 and CTC Communications Corp d/b/a One Communications, C-2009-2131838, is incorrect, not binding here, and should not be followed.  XO Preliminary Objections at 16.  



XO is correct that ALJ Salapa’s decision is not binding here.  However, it does in fact have the force and effect of the law in that case.  However, the criticism of another ALJ’s decision is inappropriate in a pleading, and this case is not the proper forum for questioning the correctness of an order issued in a separate case.
  



XO attempts to shift the focus of the preliminary objection review by claiming that “there is no factual dispute over the nature of traffic presented in the instant proceeding until or unless Core asserts in its Complaint that this traffic is other than ISP-bound.  Since Core has not made any assertion in the Complaint regarding the type of traffic at issue here, other than to claim it is “intrastate” or “telecommunications,” there is no means for the Commission or XO to determine if there is such a factual dispute.”  XO Preliminary Objections at 16.  This is incorrect.  It is already a factual dispute if neither XO nor the Commission can determine the nature of the traffic, and that alone makes it unclear whether Core would be entitled to relief.  Therefore, this preliminary objection must be denied.



XO states that it is unable to make the determination from the invoices regarding the nature of the traffic.  I have every confidence that XO will be able to make the proper averments in its Answer and any other appropriate responsive pleading, as well as to conduct meaningful discovery.  



XO further criticizes ALJ Salapa for applying “an incorrect standard when he placed a burden on One to show that Core cannot recover any amount under any circumstance.  To the contrary, XO’s preliminary objections should be granted to the extent that Core’s claims in particular involve ISP providers because XO has demonstrated that Core cannot recover on those particular claims under any circumstances.”  XO Preliminary Objections at 18.  This criticism is misplaced.  In applying the appropriate standard for review of a preliminary objection, the burden is on the party seeking relief (i.e., the one filing the preliminary objection) to show that the Complainant is not entitled to relief even if all of the averments of the Complaint are true.  XO’s claims belong in new matter, not in a preliminary objection.  


The preliminary objections will be denied and the Respondent given twenty days to file and serve its Answer.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by XO Communications Services, Inc. at PUC Docket No. C-2009-2133609 are denied.



2.
That XO Communications Services, Inc. has twenty (20) days to file an appropriate responsive pleading to the Complaint of Core Communications, Inc. at PUC Docket No. C-2009-2133609.



3.
That the Complaint filed by Core Communications, Inc. against XO Communications, Inc. at PUC Docket No. C-2009-2133609 be scheduled for formal hearing.

Dated: December 14, 2009




_____________________________








Susan D. Colwell
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� 47 U.S.C. § 251(b)(5).


� While I would not presume to review the order of another administrative law judge, I do note that the reasoning contained in ALJ Salapa’s order is consistent with the law of reviewing preliminary objections.
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