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HISTORY OF THE PROCEEDINGS
On July 31, 2009, PPL Electric Utilities Corporation (PPL) filed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 (Supplement No. 71) to become effective January 1, 2010.  Supplement No. 71 proposes to implement a new, optional time-of-use (TOU) program for residential and small commercial and industrial (C&I) customers.  PPL requested expedited consideration of this filing by October 1, 2009.  Copies of the filing were served upon the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), and all parties to PPL’s energy efficiency and conservation plan (EE&C Plan) proceeding at Docket No. M-2009-2093216.
PPL’s proposed TOU program will provide optional pricing for electric service applicable to residential and small C&I customers that encourages these customers to shift their electricity usage from on-peak periods when wholesale electricity demands and prices are higher, to off-peak periods when demands and prices are lower.  PPL asserts that this shifting of use from on-peak to off-peak periods will reduce peak demands on generation resources, contribute to reducing wholesale electricity prices during the hours of highest demand, and provide customers with an opportunity to reduce their monthly electric bills.

PPL states that the filing of its proposed TOU program fulfills multiple settlement commitments and statutory requirements.  PPL points out that Act 129 of 2008, at 66 Pa. C.S. §2807(f)(5), requires larger electric distribution companies (EDCs) to file one or more TOU and real-time pricing programs by January 1, 2010, or at the expiration of its cap on generation rates, whichever is later.  PPL contends that the filing in this proceeding satisfies a portion of this statutory obligation.  PPL also contends that the filing in this proceeding satisfies certain requirements established its competitive bridge plan (CBP) proceeding at Docket No. 
P-0006227 and its recent default service plan (DSP) proceeding at Docket No. P-2008-2060309, where PPL agreed to file a year-round TOU program to become effective in 2010, with pricing that more fully reflects the competitive market.  Additionally, PPL states that in its EE&C Plan proceeding at Docket No. M-2009-2093216, it indicated that it would submit a TOU tariff within 30 days to implement TOU rates effective on January 1, 2010.

PPL proposes to establish its TOU rate option as part of the generation supply charge (GSC) currently included in its tariff.  The proposed TOU rate option will provide charges for capacity and energy that reflect both seasonality and time-of-use.  Upon election by the customer, these seasonal and time-varying capacity and energy rates will replace, for billing purposes, the standard GSC charges that will become effective following the end of the generation rate caps on December 31, 2009.  In addition, costs and recoveries under the TOU program will be included in the GSC reconciliation process.  The TOU rates will be adjusted to reflect the GSC “E” factor for the applicable rate class and for gross receipts taxes.  Customers in the residential and small C&I classes who choose the TOU rate option will pay non-generation supply charges identical to the charges paid by customers in these classes who elect standard service, as those charges may change from time to time.

Although PPL proposed an effective date for its TOU rate program of January 1, 2010, it requested expedited review by the Commission by October 1, 2009.  PPL stated that expedited review would allow it time to effectively advertise the program to customers and enroll interested customers before the January 1, 2010 effective date.

On August 11, 2009, Eric Joseph Epstein (Epstein) filed a petition to intervene in this proceeding.  Epstein is a residential customer of PPL, and has participated in numerous PPL proceedings, including PPL’s CBP proceeding, its 2007 base rate proceeding, its DSP proceeding, and its EE&C Plan proceeding.  In his petition, Epstein contends that his initial evaluation of PPL’s TOU program revealed “numerous errors, inconsistencies, miscalculations, unproven assumptions and unsubstantiated statements.”  Epstein further opposes PPL’s request for expedited review of its TOU filing, arguing that expedited review would not allow sufficient time for analysis and discovery.  On August 13, 2009, Epstein filed comments regarding PPL’s TOU program, raising similar issues.

On August 21, 2009, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a petition to intervene in this proceeding.  SEF is a Pennsylvania corporation established at the conclusion of PPL’s electric restructuring proceeding at Docket No. R-00973954, pursuant to the terms of the joint settlement filed in that proceeding.  SEF states in its petition to intervene that its mission is to promote and invest in energy efficiency, renewable energy and energy education in order to provide opportunities and benefits for PPL ratepayers.  SEF also asserts that it has been certified by the Commission as a conservation service provider (CSP).  In its petition, SEF does not raise any specific issues, but simply states that its intervention is necessary to ensure the development of a complete record on the reasonableness of the proposed TOU program.

On August 25, 2009, Richards Energy Group, Inc. (Richards) filed a petition to intervene in this proceeding.  Richards is a Pennsylvania corporation that is licensed by the Commission as an electric generation supplier (EGS), and is a registered CSP.  Richards has also developed a power-buying consortium know as the Richards Energy Affinity Program (REAP), which has authority to purchase about 1 billion kWh of electricity per year for its Pennsylvania members.  In addition, Richards Energy provides electric utility consulting services, energy and sales tax audits, lighting retrofit installations, and real-time metering and sub-metering solutions.  

In its petition to intervene, Richards Energy contends that as the coordinator of REAP and as an EGS, it has a direct, substantial and immediate interest in ensuring that PPL’s proposed TOU program is just and reasonable, does not harm the interests of the REAP members, and is in the public interest.  Richards states that in the proposed TOU program, time-of-use rates will not be available to shopping customers.  However, any charges that may result from the proposed TOU program will be included in a non-bypassable charge included in distribution rates and would be paid by all customers in a class.  Richards contends that it is inappropriate to charge the shopping customer for the costs of a program which is unavailable to him or her.  
Richards also argues that customers who use TOU rates will benefit PPL’s distribution system, since reduced usage during peak load times will allow PPL to defer capital improvements to their distribution system.  Richards contends that any such avoided costs should be credited to customers.  Richards points out that since the proposed TOU program is directly related to generation supply service, a question exists as to whether this program is available to all GS-1 and GS-3 customers or whether the program will be governed by a consumption or demand cap.  
On September 2, 2009, OCA filed a complaint against PPL’s proposed TOU program.  In its complaint, OCA asserts that the filing raises questions that need to be answered before the program can be implemented, and contends that the proposed filing may produce rates that are unjust, unreasonable, and in violation of the Public Utility Code.  On September 23, 2009, SEF and Epstein jointly filed a letter in opposition to PPL’s request for expedited review.
By order entered October 20, 2009, upon the motion of Commissioner Pizzingrilli at the Commission’s October 8, 2009 public meeting, the Commission suspended the proposed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 until January 31, 2010 and instituted an investigation into the reasonableness of the proposed rates.  I issued a prehearing conference order on October 9, 2009 setting forth the procedural matters to be addressed at the prehearing conference scheduled for October 16, 2009.  By notice dated October 13, 2008, the Commission notified the parties that a prehearing conference for this matter had been scheduled for 
October 16, 2009 at 10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building in Harrisburg.
On October 9, 2009, OSBA filed a complaint against PPL’s proposed TOU program.  In its complaint, OSBA asserts that the filing raises questions that need to be answered before the program can be implemented, and contends that the proposed filing may produce rates that are unjust, unreasonable, and in violation of the Public Utility Code.
On October 13, 2009, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, Constellation) filed a petition to intervene in this proceeding.  Constellation NewEnergy, Inc. is a licensed EGS in Pennsylvania and is a licensed potential retail supplier in PPL’s service territory.  Constellation Energy Commodities Group, Inc. is licensed by the Federal Energy Regulatory Commission (FERC) to make wholesale sales of electricity and has participated as a wholesale supplier in previous procurements for generation supply held by PPL.  Constellation intervened in PPL’s EE&C Plan proceeding and PPL’s petition for approval of its smart meter technology procurement and installation plan at Docket No. M-2009-2123945.  Constellation asserts that it has an interest in ensuring that PPL’s TOU proposal is competitively neutral. 
I conducted a prehearing conference in this case as scheduled on October 16, 2009 at 10:00 a.m. in Harrisburg.  Present were counsel for OTS, OCA, OSBA, PPL, Richards, SEF and Constellation.  Epstein appeared pro se.  As a result of the prehearing conference, I issued Prehearing Order No. 2 on October 19, 2009.  Prehearing Order No. 2 granted the petitions to intervene of Epstein, SEF, Richards and Constellation and established a litigation and briefing schedule.  By notice dated October 19, 2009, the Commission scheduled this matter for hearing on November 9, 2009 at 10:00 a.m. in Hearing Room 5, Commonwealth Keystone Building in Harrisburg.  By notice dated October 23, 2009, the Commission scheduled this matter for a public input hearing on November 5, 2009 at 6:00 p.m. in Hearing Room 1, Commonwealth Keystone Building in Harrisburg.   

I conducted the public input hearings as scheduled on November 5, 2009.  At the November 5, 2009 public input hearing, six individuals testified.  

I conducted the initial hearing as scheduled on November 9, 2009.  Anthony D. Kanagy, Esquire, David B. McGregor, Esquire and Paul E. Russell, Esquire appeared on behalf of PPL.  Allison C. Kaster, Esquire appeared on behalf of OTS.  Aron J. Beatty, Esquire appeared on behalf of OCA.  Kenneth L. Mickens, Esquire appeared on behalf of SEF.  Craig A. Doll, Esquire appeared on behalf of Richards.  Sharon E. Webb, Esquire appeared on behalf of OSBA.  Epstein appeared pro se.  The hearing resulted in a transcript of 120 pages consisting of pages 68 through 188. 

PPL, OTS, OCA, OSBA, SEF and Epstein filed their main briefs (M.B.) on November 18, 2009.  PPL, OTS, OCA, OSBA, SEF and Epstein filed their reply briefs (R.B.) on November 24, 2009.  The record closed on November 24, 2009, upon the filing of reply briefs.
FINDINGS OF FACT

1.
On July 31, 2009, PPL filed Supplement No. 71 to become effective January 1, 2010.  

2.
Supplement No. 71 proposed to implement a new optional TOU program for residential and small C&I customers.  
3.
PPL requested expedited consideration of this filing by October 1, 2009.  
4.
Copies of the filing were served upon OTS, OCA, OSBA, and all parties to PPL’s EE&C Plan proceeding at Docket No. M-2009-2093216.

5.
PPL Electric has experience in offering TOU-based rates to customers and has offered TOU-based rates to its customers since the 1980s.  (PPL St. 1, pg. 5)

6.
PPL’s prior TOU-based programs included off-peak thermal storage for residential customers; off-peak water heating and off-peak space heating for both residential and small C&I customers; discounts to both small and large C&I customers for controlling the time of their peak demand; and interruptible and price response services for large C&I customers.  (PPL St. 1, pg. 5-6)    

7.
PPL conducted multiple collaborative meetings with various parties who provided substantial input in the development of the proposed TOU program.  
(PPL St. 1, pg. 6-8)

8.
PPL provided historical data regarding its prior TOU programs.  
(N.T. 101-103)

9.
PPL provided an analysis that described its experience with its pilot programs, including how many customers have participated, how many saved money under the pilot programs, how much they saved, how many customers did not save money and estimates of peak usage reductions.  (N.T. 102)

10.
PPL provided spreadsheets that included hourly data for all participants for the summertime pilot program for 2005–2008 and hourly data for the year-round pilot participants from December 2008 through July 2009.  (N.T. 102, 105)
11.
PPL provided an analysis of data from a control group of similarly situated customers that was used to establish the load shape of customers that were not in the program.  (N.T. 102)
12.
PPL provided evidence regarding the reduction in peak demands of customers that participated in its pilot TOU programs.  (PPL Ex. 3)

13.
PPL developed on-peak and off-peak periods for two separate seasons – one for the traditional summer months of June through September and the second consisting of all other “non-summer” months of October through May.  (PPL St. 1, pg. 8)

14.
For each season, PPL developed on-peak and off-peak periods based upon:  (a) historic locational marginal prices; (b) summer and non-summer load shapes, and (c) customer usage patterns.  (PPL St. 1, pg. 10-13)
15.
PPL balanced the following objectives in designing the on-peak and off-peak periods:  (a) providing customers with a large enough differential between on-peak prices and off-peak prices that they are incented to shift load, (b) providing customers with appropriate time periods that will not discourage participation, and (c) providing customers with time periods that include enough usage to support meaningful savings.  (PPL St. 1, pg. 13)

16.
The proposed TOU rates will provide pricing that encourages customers to shift electricity usage from peak periods, when wholesale electricity demands and prices are higher, to off-peak periods, when demands and prices are lower.  (PPL St. 1, pg. 4)
17.
The shifting of use from peak to off-peak periods will reduce peak demands on generation resources, contribute to reducing wholesale electricity prices during the hours of highest demand, and provide customers with an opportunity to reduce their monthly electric bills.  (PPL St. 1,  pg. 4)

18.
If a customer with an average usage pattern chooses the TOU option and shifts usage from peak periods to off-peak periods, the customer will pay less than the standard default service rate.  (PPL St. 1, pg. 14)

19.
If a customer with an average usage pattern shifts usage into the peak period, the customer will experience higher electric bills.  (PPL St. 1, pg. 14)

20.
PPL’s RTS customers will benefit from the proposed TOU program because the TOU program incorporates substantially shorter peak periods than these customers have experienced under prior programs.  (N.T. 98)

21.
The TOU program will allow all faith-based institutions, community based organizations and qualifying non-profit organizations that take default service under the residential and small C&I rate schedules to participate in the program.  (PPL St. 1, pg. 7-8)

22.
PPL’s street lighting customers have no meters and are unable to shift usage from peak to off-peak periods.  (PPL St. 1, pg. 16; N.T. 95)

23.
PPL has procured all of its default supplies for all of its customers in 2010 pursuant to a competitive solicitation procurement process approved by the Commission in the CBP Order.  (PPL St.1, pg. 14; N.T. 81)
24.
The results of all of these procurements have been approved by the Commission.  (N.T. 81)

25.
There is no guarantee that default supply costs would be lower under a managed portfolio approach.  (N.T. 83)

26.
Under a managed portfolio approach, customers bear the risks of changes in price, amount of load and load shape.  (N.T. 83)

27.
Under a full-requirements approach, suppliers bear the risks of changes in price, amount of load and load shape.  (N.T. 83)
28.
Upon election by the customer, the TOU rates will replace, for billing purposes, the standard GSC that will become effective following the end of the generation rate caps on December 31, 2009.  (PPL St. 2, pg. 4)

29.
Residential and small C&I customers who choose the TOU rate option will pay non-generation supply charges identical to the charges paid by residential and small C&I customers who elect standard default service, as those charges may change from time-to-time.  (PPL St. 2, pg. 4)

30.
TOU program costs will be allocated to the residential and small C&I classes respectively, and the residential customers will not cross-subsidize small C&I customers or vice versa.  (N.T. 161)

31.
PPL anticipates that it will have approximately 16,000 participants in the TOU program by the end of December 2010.  (N.T. 115)
32.
PPL intends to spend approximately $4.0 million dollars to market the TOU program through CSPs under the EE&C Plan.  (PPL Ex. 2)

33.
PPL proposes to reflect any credits from selling demand reductions through the TOU program in its ACR for its EE&C Plan costs.  (N.T. 161)

34.
PPL provided a benefit-cost analysis for the TOU program in the EE&C Plan proceeding, and this benefit-cost analysis was approved by the Commission.  (N.T. 97)
35.
PPL will provide customer notice and education at the time the Commission acts on this proposal, prior to initial implementation and during its term, consistent with PPL’s implementation of its EE&C Plan at Docket No. M-2009-2093216 and with its Commission-approved Consumer Education Program at Docket No. M-2008-2032279.  
(PPL St. 1, pg. 18)
36.
The materials PPL proposes to use to notify, educate, and enroll participants are an extension of those already used in PPL’s prior TOU pilots since 2002.  
(N.T. 107) 
37.
Those materials have been reviewed by the demand side response working group, as well as with the parties, through a collaborative process arising out of the CBP proceeding.  (N.T. 107)  

DISCUSSION

1.  
TOU Description
Supplement No. 71 establishes a TOU rate option as part of the GSC currently included in its tariff.  Supplement No. 71 will be applicable only for the year 2010.  (PPL St. 1, pg. 4, PPL Ex. 1, N.T. 131)  The proposed TOU rate option will provide charges for capacity and energy that reflect seasonality and time of use.  (PPL St. 2, pg. 3-4, PPL Ex. 1)  The proposed TOU rates set forth in Supplement No. 71 are as follows:
	Rate Schedule RS
	Non-Summer Peak Hours
(5:00 p.m. to 7:00 p.m.)

1/01/10-5/31/10 and 10/01/10-12/31/10


	Summer Peak Hours
(1:00 p.m. to 6:00 p.m.)

6/01/10-9/30/10



	
	Capacity and Energy Charge
(cts. per kWh)
	Capacity and Energy Charge
(cts. per kWh)

	On-Peak Hours
	14.160
	15.629

	Off-Peak Hours
	10.002
	9.187


	Rate Schedule RTS (R)
	Non-Summer Peak Hours

(5:00 p.m. to 9:00 p.m.)

1/01/10-5/31/10 and 10/01/10-12/31/10


	Summer Peak Hours

(1:00 p.m. to 6:00 p.m.)

6/01/10-9/30/10



	
	Capacity and Energy Charge

(cts. per kWh)
	Capacity and Energy Charge

(cts. per kWh)

	On-Peak Hours
	11.954
	13.504

	Off-Peak Hours
	8.186
	8.017


	Rate Schedules GS-1, GS-3, GH-1(R), GH-2(R), and IS-1(R)
	Non-Summer Peak Hours

(7:00 a.m. to 7:00 p.m.)

1/01/10-5/31/10 and 10/01/10-12/31/10


	Summer Peak Hours

(7:00 a.m. to 7:00 p.m.)

6/01/10-9/30/10



	
	Capacity and Energy Charge

(cts. per kWh)
	Capacity and Energy Charge

(cts. per kWh)

	On-Peak Hours
	11.813
	12.737

	Off-Peak Hours
	9.204
	8.304


If a customer elects the TOU option set forth in Supplement No. 71, the seasonal and time-varying capacity and energy rates set forth above will replace, for billing purposes, the standard GSC that will become effective following the end of generation rate caps on December 31, 2009.  (PPL St. 2, pg. 4)  The costs and associated revenue recoveries under the TOU option will be included in the GSC reconciliation process.  (PPL St. 2, pg. 4)

2.
Burden of Proof

PPL has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. §332(a)  PPL must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet its burden of proof, PPL must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  In this case, PPL requests that the Commission approve its Supplement No. 71 tariff establishing the TOU.

A utility compiles its policies, rules and regulations into its tariff, which it submits to the Commission for review.  Brockway Glass Co. v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981)  In evaluating the tariffs filed with it, the Commission determines their reasonableness, fairness and consistency with established policy.  Reynolds Disposal Co. v. Pennsylvania Pub. Util. Comm’n, 468 A.2d 1179 (Pa. Cmwlth. 1983)  Once the Commission approves a tariff provision, the tariff provision is binding on both the utility and its customers.  Brockway Glass Co. v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981); Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995) 

In this proceeding, several of the parties object to various provisions of PPL’s proposed tariff.  The parties object to the cost recovery method proposed by PPL, the design of the TOU program and the education and marketing plans for the TOU program.  In addition, SEF contends that the TOU program is not cost effective, will not reduce consumption or demand and misallocates revenues resulting from the sale of demand reductions.  I will address each of these objections in turn.

3.
TOU Cost Recovery
Several of the parties disagree with PPL’s position that all customers in a rate class should make up any revenue shortfall as a result of customers who elect the TOU option reducing or shifting their usage.  SEF and OCA both point out that any revenue shortfall resulting from the proposed TOU rates will be recovered in part from non-TOU customers through an increase in the GSC.  (OCA St. 1, pg. 13, SEF St. 1, pg.3)  SEF and OCA argue that this is an unwarranted transfer of costs from TOU to non-TOU customers.  SEF and OCA advocate that the Commission should reject PPL’s proposal to include any revenue shortfall resulting from the proposed TOU option in the reconciliation of the GSC.  SEF and Epstein propose that PPL should create a separate rate class for TOU customers with their own generation supply charge.  (SEF St. 1, pg. 4-5, Epstein St. 1, pg. 11) 

In its brief, OCA points out that the potential revenue shortfall from the TOU program is a result of PPL procuring its 2010 default power supply at a fixed cost.  (OCA M.B. 9-12)  OCA contends that PPL should have used a managed portfolio to procure default service power supplies.  (OCA St. 1, pg. 13)  A managed portfolio is a mix of long term contracts, short term peak and off-peak block purchases and spot market purchases.  According to OCA, under a managed portfolio, the benefits of load shifting due to the TOU program would manifest themselves directly in lower purchased power costs that would be passed on to ratepayers.  
Under the existing fixed price power supply contracts, these benefits are not passed on to consumers.  (OCA St. 1, pg. 13)  Under PPL’s proposed TOU, customers who do not participate in the TOU will help to pay for the shortfall.   
OCA points out that the TOU program could lead to reductions in peak loads that will result in reduced costs to the electric suppliers who provide default service power supplies.  (OCA St. 1, pg. 12)  This in turn will increase the profits of the suppliers providing default service power supplies.  OCA argues that none of the benefits of the proposed TOU rate will flow to PPL or its ratepayers on an aggregate basis.  (OCA St. 1, pg. 12, OCA M.B. 11-12)  SEF points out in its brief that PPL affiliates are among those who provide default service power supplies and that those affiliates could profit from any reductions in demand caused by the TOU. (SEF M.B. 25).  

SEF and OSBA also object to having customers who do not participate in the TOU pay for any revenue shortfall that results from the TOU and SEF proposes that PPL should create a separate rate class for TOU customers with their own GSC.  (SEF M.B. 12-17, SEF St. 1, pg. 4, OSBA M.B. 4-7)  According to SEF, this proposal would allow PPL to meet the goal of the TOU program to encourage customers to shift electricity usage from on-peak periods to off-peak periods.  (SEF M.B. 16)  While acknowledging that PPL projects that only 16,000 of its customers will participate in the TOU in 2010, SEF points out that PPL also projects that at least 150,500 customers will eventually participate in the program.  Given this eventual level of participation, SEF argues that PPL could establish a separate TOU rate class.  (SEF M.B. 16-17)  
In its testimony PPL explained that if customers who participate in the TOU option save money under that option, PPL’s default service revenues would be reduced and the revenue shortfall would be reflected in the GSC.  If customers save money simply by reducing overall use, PPL’s cost of purchasing the default service supply should decline by an equal amount.  In this circumstance, there would be no net effect on the GSC.  (PPL St. 2, pg. 4)  
However, PPL admits that if customers save money, not by reducing use but by shifting their use to off-peak periods, PPL’s cost of purchasing default service supply would not change.  There would be no change in the cost because PPL does not purchase its default service supplies on a TOU basis but rather pays the same price year round regardless of the season of the year or time of day.  (PPL St. 2, pg. 4-5)  In this situation, the annual GSC reconciliation would reflect an under recovery that would be included in the E factor of the GSC for the following year.  
PPL points out that the converse would be true and if a customer participating in the TOU option failed to reduce or shift their use, they would end up paying more money.  In that event, the additional revenue would be reflected as an over recovery in the annual GSC reconciliation and would be reflected as a credit to the E factor of the GSC in the following year. (PPL St. 2, pg. 4-5)
In its briefs, PPL states that the TOU is a default service program offered to default service customers.  (PPL M.B. 14-15)  PPL argues that its obligation to provide a TOU program is part of its obligation as a default service provider pursuant to 66 Pa. C.S. §2807(f)(5). PPL asserts that it is reasonable to recover the costs of the TOU program, pursuant to 66 Pa. C.S. §2807(e)(3.9), through the GSC reconciliation under its default service cost recovery mechanism.  (PPL M.B. 14-15, R.B. 1-3)  

PPL also argues in its briefs that the TOU program does not improperly shift costs to non-participants.  (PPL M.B. 15-17, R.B. 5-7)  It states that all default service customers will benefit in future default supply solicitations if the TOU results in lower peak usage.  PPL also points out that standard default service rates do not reflect differences in customer usage within a particular rate class.  Customers that use less energy in the peak periods have been subsidizing customers that use more energy during the peak periods.  (PPL M.B. 15, N.T. 85)  Customers that elect the TOU program will now have the opportunity to pay less for their energy if they use less peak energy or pay more for their energy if they use more peak energy.  (PPL M.B. 15-16) 
In response to OCA, PPL alleges that it cannot use a different procurement methodology because it has already procured all of its default supply for 2010 pursuant to the CBP proceeding.  (PPL M.B. 12-13, R.B. 7-9)  The Commission has already approved all of the procurements that PPL has made.  PPL argues that acquiring default supplies through a managed portfolio is contrary to CBP.  PPL points out that OCA entered into a stipulation supporting PPL’s proposed fixed price procurement in the CBP and its position in this proceeding is inconsistent with the stipulation.  (PPL M.B. 13-14)  
PPL contends that there is no guarantee that default supply costs would be lower under a managed portfolio approach.  PPL argues that under a managed portfolio approach, customers bear the risk of changes in price, amount of load and load shape while under a fixed price approach, the suppliers bear that risk.  The Commission approved the fixed price approach through the CBP and PPL concludes that it is inappropriate to second guess that decision in this proceeding.     
PPL contends that because all customers will benefit from TOU rates over time, all customers should be responsible for any under recovery of revenues that would be reflected in the E factor of the GSC.  PPL explains that shifting energy use from on-peak to off-peak time periods will ultimately reduce the cost of that energy.  The reduced cost of energy would be reflected in a lower default service rate in subsequent default service proceedings because the customer load shapes will reflect lower usage during on-peak periods.  
(PPL St. 2, pg. 5, R.B. 4-5) 
PPL also asserts that the TOU program will not unjustly increase default suppliers’ profits.  (PPL M.B. 17)  PPL contends that the suppliers were aware that PPL would have a TOU in 2010 and that the TOU program could reduce peak demand when they prepared their bids.  PPL alleges that the various suppliers incorporated the risk of reduced peak demand in preparing their bids.  
PPL states that it is not possible to create a separate rate class for TOU customers because it has already procured all of its default supply for all of its default customers.  PPL argues that if it had to create a separate TOU rate class for 2010, it would have to procure default supplies for those customers twice.  (PPL M.B. 12-13) PPL argues that it would be unfair to remove TOU customers from its default supply procurements as a separate rate class because the suppliers anticipated serving these customers in preparing their bids.  Removing TOU customers would cause PPL’s load shape to be more expensive to serve because a higher percentage of load would need to be served at peak periods if it removed TOU customers from its default supply procurements.  In addition, it would take a relatively small amount of electricity to service the TOU customers that would be removed.  The small amount of electricity combined with the customers’ ability to migrate in or out of the TOU program would create a large risk premium to provide default service to TOU customers. 

PPL alleges that there will not be sufficient customer participation in the TOU program in 2010 to allow it to create a separate rate class.  PPL projects only 16,000 participants by the end of 2010.  PPL states that in the future it may be able to treat TOU customers as a separate class for purposes of obtaining default service supply and setting default service rates.  According to PPL, it is not possible to do that now because it projects that too few of its customers will participate in the TOU program in 2010.  (PPL St. 2, pg. 5-6)  The expected cost increase for non-participating customers under its proposed GSC cost recovery will be minimal when spread out over all the customers in each rate class.  (PPL M.B. 16-17, N.T. 115)  
PPL states that the TOU costs will be allocated to the residential and small C&I classes so that the residential customers will not cross-subsidize small C&I customers or vice versa. PPL points out that there are instances where costs are allocated to an entire class even though all of its customers do not participate in or receive a benefit from a particular program.  (PPL M.B. 15-16)
I conclude that PPL’s proposed TOU cost recovery is not reasonable and that the Commission should not approve it.  I reach this conclusion because the statute at 66 Pa. C.S. §2807(f)(4)(ii) prohibits PPL as an EDC from recovering any costs of the TOU program that are a result of lost or decreased revenues due to reduced or shifted demand.  The language of the statutes involved dictates this result.  
PPL is correct that the TOU program is a default service option pursuant to 66 Pa. C.S. §2807(f)(5).  The statute at 66 Pa. C.S. §2807(f)(5) directs that a default service provider shall submit to the Commisison for approval a TOU rate.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  None of the parties disputes that PPL is a default service provider.  However, the definition of default service provider at 66 Pa C.S. §2803 includes not only EDCs like PPL but also alternative suppliers.  The Public Utility Code at 66 Pa. C.S. §2807(f)(5) therefore requires PPL and other EDCs that are default service providers to submit a TOU rate to the Commission for approval.    
PPL is also correct that the statute at 66 Pa C. S. §2807(e)(3.9) allows a default service provider to recover all reasonable costs it incurs.  The statute at 66 Pa. C.S. §2807(e)(3.9) states that a default service provider shall have the right to recover all reasonable costs.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  Therefore, the Public Utility Code at 66 Pa. C.S. §2807(e)(3.9) requires that PPL and all other default service providers, whether they are EDCs or alternative suppliers, recover all reasonable costs incurred under 66 Pa. C.S. §2807 and a Commission-approved competitive procurement plan.     
However, the statue at 66 Pa. C.S. §2807(f)(4)(ii) places a limitation on the recovery of costs by default service providers who are EDCs.  The statute at 66 Pa. C.S. §2807(f)(4)(ii) states that in no event shall lost or decreased revenues by an EDC due to reduced consumption or shifting demand be considered a recoverable cost.   The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  The statute at 66 Pa. C.S. §2807(f)(4)(ii) mandates that in no event shall PPL or other EDCs that are default service providers treat lost or decreased revenues due to reduced consumption or shifting demand as a cost that they can recover.  

None of the parties have cited any Commission decision or Pennsylvania appellate court decisions that discuss the limitation that 66 Pa. C.S. §2807(f)(4)(ii) places on cost recovery pursuant to 66 Pa. C.S. §2807(e)(3.9).  My research has not uncovered any such decision.  The limitation of 66 Pa. C.S. §2807(f)(4)(ii) on 66 Pa. C.S. §2807(e)(3.9) appears to be an issue that neither the Commission nor the Pennsylvania appellate courts have ruled upon.

The rules of statutory construction at 1 Pa. C.S. §1921(a) require that every statute be construed to give effect to all its provisions.  In order to give effect to the statutory provision at 66 Pa. C.S. §2807(f)(4)(ii), the provision must be read as a bar to the ability of an EDC to recover costs resulting from lost or decreased revenues due to reduced or shifted demand.  

In order to give effect to all of the statutory provisions set forth above, I must conclude the following:  1) Both EDCs and alternative suppliers that are default service providers must offer TOU rates pursuant to 66 Pa. C.S. §2807(f)(5); 2) Alternative suppliers that are default service providers shall recover the costs of their TOU programs including costs that are a result of lost or decreased revenues due to reduced or shifted demand pursuant to 66 Pa. C.S. §2807(e)(3.9); 3) The Public Utility Code at 66 Pa. C.S. §2807(f)(4)(ii) bars EDCs, like PPL, that are default service providers from recovering the costs of their TOU programs that are the result of lost or decreased revenues due to reduced or shifted demand; 4) EDCs, like PPL, that are default service providers shall recover other reasonable costs of their TOU programs pursuant to 66 Pa. C.S. §2807(e)(3.9).  
I disagree with PPL that the lost or decreased revenues referred to in 66 Pa. C.S. §2807(f)(4) means lost or decreased distribution revenues associated with offering the TOU program.  (PPL R.B. 3)  The statute at 66 Pa. C.S. §2807(f)(4) does not use the phrase “distribution revenues”.  Rather, it simply uses the phrase “lost or decreased revenues”.  PPL’s interpretation of the statute requires reading language into the statute that is not there.
In addition, the statute at 66 Pa. C.S. §2807(f)(4)(i) states that lost or decreased revenue may not be used as a cost of smart meter technology under an automatic adjustment clause except that decreased revenues and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution rate case.  The statute at 66 Pa. C.S. §2807(f)(4)(ii) contains no exceptions, restrictions or limitations.  Had the General Assembly wished to restrict or limit the phrase “A recoverable cost” in 66 Pa. C.S. §2807(f)(4)(ii) it could have added language to do so as it did in 66 Pa. C.S. §2807(f)(4)(i).  Since the General Assembly did not restrict or limit the language in 66 Pa. C.S. §2807(f)(4)(ii), I can only conclude that the language means a recoverable cost of any kind.   
Given these conclusions, it is reasonable for PPL to recover only its TOU costs under the GSC cost recovery mechanism that are not the result of lost or decreased revenues.  Any costs of its TOU programs that are the result of lost or decreased revenues due to reduced or shifted demand are not recoverable through the GSC cost recovery mechanism pursuant to 66 Pa. C.S. §2807(f)(4)(ii). 
PPL’s proposed TOU program will be limited in its size and duration.  Supplement No. 71 will only be in effect for 2010.  PPL projects that by the end of 2010; only 16,000 customers will have enrolled in the TOU program.  This limited size and duration should result in a relatively small loss or decrease in revenue in 2010.

I agree with PPL that for 2010, TOU customers should remain part of their separate rate classes.  The statute at 66 Pa. C.S. §2807 does not mandate that PPL establish a separated rate class for customers that elect to participate in the TOU program. Since the statute at 66  Pa. C.S. §2807 does not mandate a separate rate class for TOU customers, PPL must only present evidence on this issue that is more convincing, by even the smallest amount, than that presented by any opposing party that it is reasonable to have TOU customers remain part of their separate rate classes.  PPL has met this burden of proof.

PPL projects that only 16,000 customers will enroll in the TOU program by the end of 2010.  PPL contends that the projected number of customers participating in the TOU will be too small to create a separate TOU rate class.  PPL argues that if it had to create a separate TOU rate class for 2010, it would have to procure default supplies for those customers twice and that the cost of procuring default supplies would be expensive. I conclude that PPL has met its burden of demonstrating that it is reasonable under the circumstances to have its TOU customers remain part of their separate rate classes.

Some of the parties point out that PPL also projects that at least 150,500 customers will eventually participate in the program.  If this number of customers does enroll in the TOU program over the next several years, the Commission may choose to revisit this issue and direct that TOU customers be placed in a separate rate class in years after 2010 as the number of TOU participants increases.   However, for 2010 it is reasonable for TOU customers to remain in their separate rate classes.    
4.
TOU Program Design
A.
Peak Hours
Several of the parties disagree with PPL’s proposed on-peak time periods.  OCA contends that the non-summer two hour peak period from 5 p.m. to 7 p.m. for RS customers is too small to have a meaningful impact on reducing evening peak loads which OCA asserts occur between 6 p.m. and 9 p.m.  (OCA St. 1, pg. 9-10)  OCA points out that the non-summer peak period for RTS customers is from 5 p.m. to 9 p.m.  OCA contends that PPL should also have both morning and evening peak periods since the peak loads at these times are similar.  (OCA St. 1, pg. 10)  Finally, OCA asserts that PPL should consider three periods: summer, winter and shoulder periods.  The shoulder periods would consist of April and May and October and November.  PPL should have TOU rates in the summer and winter periods but not during the shoulder periods.  (OCA St. 1, pg. 10)  OCA provided samples of TOU rates in other jurisdictions that have morning and evening peak periods and/or shoulder periods.  
(OCA Ex. RSH-7)
SEF contends that anyone who occupies their residence during on-peak periods is not likely to benefit from the TOU program since their ability to reduce demand and maintain comfort during on-peak hours is reduced compared to someone who is not occupying the residence during peak periods.  (SEF St. 1, pg. 3)  SEF concludes that this group would include families with young children at home, the home-bound disabled and retirees. 

In response, PPL states that customers prefer shorter on-peak periods because it lessens their inconvenience.  PPL’s witness observed that the dinner time period seemed to be particularly sensitive with its customers.  (N.T. 89)  In order to increase participation, PPL proposed the non-summer peak period of 5 p.m. to 7 p.m.  (N.T. 89)  PPL’s witness also pointed out that as the peak period is extended; it would include additional, lower priced hours.  (N.T. 90)  PPL also asserts that it explored the possibility of have morning and evening peak periods.  However, it believed that this would add complexity to the TOU program that would have a negative impact on customers’ willingness to participate in the program.  (N.T. 90-91)  This in turn would require additional consumer education.  PPL expressed similar concerns with introducing a third shoulder season to its TOU program.  (N.T. 91)  PPL’s witness testified that any change to the time of the peak and off-peak periods would change the pricing for those periods.

In response to SEF’s contention, PPL asserts that there is no evidence that families with young children at home, the home-bound disabled and retirees are any less likely to benefit from the TOU program.  (N.T. 85-86)  According to PPL, these customers could benefit more because they are home and better able to control their on-peak usage.

I conclude that PPL’s proposed peak hours are reasonable.  I do so for several reasons.  First, I agree with PPL that, at this time, shorter peak hour periods are appropriate to lessen inconvenience to consumers.  As consumers become more familiar with the TOU program, it may be prudent to increase the duration of the peak hour in order to further reduce evening peak loads.  However, initially, it is important to keep the TOU program as simple and convenient as possible until consumers become more familiar with the program.

Second, I agree with PPL that having separate morning and evening peak hours would add complexity to the initial TOU program and inhibit customers from enrolling in the program.  Again, it is important to keep the TOU programs as simple and convenient as possible to encourage consumers to enroll in the program.  
Third, I agree with PPL that having shoulder periods in April and May and October and November where it would not have TOU rates would add complexity to the TOU program and lead to consumer confusion.  Since this is the initial year for PPL’s broad based TOU program, it is important to keep the program as simple and user friendly as possible.  Adding two separate periods of time when TOU rates would not apply does just the opposite.  

Since Supplement No. 71 will only be in effect for 2010 and PPL will file for approval of its 2011 TOU program in mid 2010, this decision regarding the peak period is not to be viewed as the final word.  After PPL launches the 2010 TOU program and consumers become familiar with the program, the Commission may determine, based on how PPL’s customers respond to the program, that PPL should adjust the peak periods.   
B.
RTS Rates
Some of the parties voiced concerns with the proposed peak hours for RTS customers.  The RTS rate is for customers with thermal storage capacity.  The existing RTS rate has a ten hour peak period and a GSC with a peak demand charge and a non-time differentiated energy charge.  (OCA St. 1, pg. 10)  According to OCA, the RTS rate has lower distribution charges than the RS rate to reflect the benefit of off-peak usage for charging the thermal storage device.  The current peak demand charge insures that RTS customers charge the thermal storage device during off-peak hours.  If an RTS customer charges his or her thermal storage device during the current peak period, that customer will have a higher GSC.  (OCA St. 1, pg. 10)

OCA asserts that RTS customers currently use a peak period from 7 a.m. to 5 p.m. The proposed TOU has a non-summer peak period for RTS customers of 5 p. m. to 9 p.m.  
This does not overlap the current RTS peak period or the system peak at all.  (OCA St. 1, pg. 10, OCA Ex. RSH 5)  OCA questions whether RTS customers with thermal storage devices will be able to change the device’s usage pattern to conform to the new peak hours.  (OCA St. 1, pg. 10)
In response, PPL’s witness testified that the thermal storage devices and the RTS rate design are both twenty years old and do not reflect current conditions.  (N.T. 92)  PPL asserts that customers will need to modify the control systems of the thermal storage devices but that the devices can work within the proposed TOU peak period.  (N.T. 93)
I conclude that PPL’s proposed RTS peak period is reasonable.  The proposed RTS TOU rate has a peak period that is much shorter that the existing RTS peak period.  This would appear to be a benefit to RTS customers who will have a longer off-peak period to charge their thermal storage devices.  According to PPL, it reviewed the charging periods for the thermal storage devices and concluded that the controls for the thermal storage devices can be modified to take advantage of the proposed off-peak period.  (N.T. 92-93)  None of the parties opposing the proposed RTS peak period presented any evidence to rebut this assertion.  Since PPL has addressed OCA’s concern, the Commission should approve PPL’s proposed RTS peak period.

C.
Net Metering, Renewable Energy, On-Trak and Street Light Customers     

OCA and SEF question why net metering, renewable energy, On-Trak and street light customers are not eligible to participate in the TOU program.  (OCA St. 1, pg. 11, SEF St. 1, pg. 6) SEF points out that Act 129 at 66 Pa. C.S. §2807(f)(5) requires PPL to offer TOU rates to all customers who have smart meter technology.  According to SEF, PPL is not meeting the statutory requirement or the intent of the General Assembly by excluding net metering, renewable energy, On-Trak and street light customers from participating in the TOU program.

In response, PPL points out that the net metering and renewable energy customers must have a bidirectional meter.  (N.T. 93)  According to PPL, both these rates net the generation against the entire monthly distribution bill.  This is not compatible with an hourly arrangement.  PPL contends that the net metering and renewable energy riders are inconsistent with the TOU program.  Customers can leave those riders to participate in the TOU program.  (N.T. 94)

With regard to the On-Trak customers, PPL argues that these customers’ bills are not determined by the price of the electricity but by their ability to pay.  PPL’s witness testified that TOU benefits would not enter into their bill calculation since the bill is calculated on the basis of the customers’ earnings and their other monthly expenses.  (N.T. 95) 
With regard to street lighting, PPL points out that street lights do not have meters. (N.T. 95)  Street lights are operated by daylight sensors.  The bills for street lighting customers are created based on a table of daylight hours.  PPL’s witness testified that there is nothing that street lighting customers can do to shift their usage.  (N.T. 95)

I conclude that it is contrary to the statue at 66 Pa. C.S. §2807(f)(5) for PPL to exclude net metering, renewable energy and On-Trak customers from the TOU program and therefore unreasonable.  The statute at 66 Pa. C.S. §2807(f)(5) states that a default service provider shall offer TOU rates to all customers that have been provided with smart meters.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  The statute contains no exceptions to this mandatory requirement.  To the extent that net metering, renewable energy and On-Trak customers have smart meters, the statute requires PPL to offer TOU rates to these customers.  I agree with SEF that these customers should have the opportunity to determine for themselves whether they can benefit from the TOU program  

Since street lighting customers do not have meters at all, let alone smart meters, there is no mandatory requirement that PPL provide TOU rates to these customers.  Since street lights operate by use of daylight sensors, the street lighting customers cannot shift their usage to off-peak hours.  The street lights will operate whenever the daylight sensors indicate that it is dark enough to activate the street lights, regardless of whether that occurs during on-peak or off-peak hours.  I conclude that since street lighting customers have no way to control or shift their usage, it is reasonable for PPL to exclude them from the TOU program.  
D.
Green Weekend
Epstein contends that the proposed TOU does not satisfy his request for a Green Weekend rate.  Epstein’s proposed Green Weekend rate would be a reduced rate available to eligible faith-based institutions, community based organizations and qualifying non-profit organizations.  (Epstein St. 1, pg. 9, Epstein M.B. 4-6)  Epstein argues that this rate will enhance the ability of these entities to strengthen PPL’s Universal Service Fund and allow for the creation and implementation of programming after rate caps expire.  

PPL contends that the TOU rates it proposes are available to all customers in the eligible rate schedules if a faith-based institution, community based organization or non-profit organization takes service under one of the those rate schedules.  The TOU program has off-peak rates all weekend.  (N.T. 106)  PPL contends that this adequately addresses the proposed Green Weekend.

I conclude that PPL’s proposed TOU addresses Epstein’s request for a Green Weekend rate in a reasonable manner.  In order to accommodate Epstein’s request for a TOU rate available only to faith-based institutions, community based organizations and qualifying non-profit organizations, PPL would first have to determine which of its customers are faith-based institutions, community based organizations and qualifying non-profit organizations since its current customer information does not specifically identify customers in those groups.  (N.T. 136-138)  Epstein has not suggested how PPL would gather and verify the data necessary to make this determination.  Epstein has not suggested how PPL would recoup any costs it would incur in gathering the data necessary to make this determination.   
As PPL notes, weekends are an off-peak period for all customers who elect to participate in the TOU program.  Any faith-based institutions, community based organization or non-profit organization within the eligible rate classes may participate in the TOU.  This a reasonable response to Epstein’s request for a TOU rate dedicated exclusively to faith-based institutions, community based organizations and qualifying non-profit organizations.
5.
Education and Marketing Plans
OCA points out that PPL did not provide any educational material as part of its filing.  PPL intends to retain an outside entity to develop the educational material and assist in implementing the TOU program.  (OCA St. 1, pg. 14)  OCA advocates that the Commission direct PPL to develop and file the educational material as soon as possible and to collaborate with the other parties to finalize the material.  Epstein questions PPL’s proposal to spend $100,000 to promote the TOU program.  (Epstein St. 1, pg. 8, Epstein M.B., pg. 8)  Epstein also criticizes the fact that PPL will market the TOU program through PPL Corporate Services.  (Epstein St. 1, pg. 9)  

PPL indicates that the TOU filing has a modest educational component.  (N.T. 106-107)  The educational component for the TOU will consist mainly of notification to customers through a bill insert and creation of a brochure.  PPL contends that the educational material was provided to a collaborative conducted pursuant to the CBP.  Accordingly, PPL believes that the educational materials for the TOU have already been reviewed.  (N.T. 107)  PPL states that it is necessary to spend $100,000 to notify customers about the TOU program in order to recruit as many participants as possible.  (N.T. 108)  PPL observes that it is not marketing the TOU program but simply notifying, educating and enrolling customers.  (N.T. 109-110)  The $100,000 expenditure to PPL Corporate Services is to allow it to let a contract with the entity that will print the brochures.  (N.T. 110)  The brochures have already been reviewed by the demand side working group and CBP collaborative process.  (N.T. 107, PPL M.B. 25)  
I conclude that PPL’s education and marketing plan for the TOU is reasonable.  The educational materials PPL plans to use are modifications of the materials it has used in prior TOU pilot plans since 2002.  (N.T. 107, M.B. 24-25)  As PPL notes, these materials have been reviewed by multiple parties. The $100,000 that PPL plans to use to notify, educate and enroll customers in the TOU is separate from the EE&C Plan budget for mass marketing.  The $100,000 that PPL plans to spend to notify and enroll customers in the TOU is reasonable.     

6.
Cost Effectiveness
SEF argues that the TOU will not be cost effective.  According to SEF, PPL proposes to spend $4,038,000 to advertise its EE&C Plan that will save rate payers only $1,568,570.  (SEF St. 1, pg. 8, SEF M.B. 20-23)  According to SEF, the Commission performed a total resource cost test on PPL’s entire EE&C Plan but not specifically on PPL’s TOU plan.  (SEF M.B. 22)  The Commission determined that PPL’s EE&C Plan passed the total resource cost test.  SEF claims that it performed a total resource cost test on PPL’s TOU and it failed.  SEF asserts that the total resource cost test that PPL performed on the TOU did not include customer costs such as timers and programmable thermostats.  (SEF M.B. 23)  
PPL asserts that Act 129 requires the use of the total resource cost test to determine whether an EE&C Plan is cost effective.  Since the TOU is part of the EE&C Plan, its cost effectiveness should also be measured by the total resource cost test of the EE&C Plan.  (N.T. 96)  PPL conducted a total resource cost analysis of the TOU program and calculated a benefit to cost ratio of 3.56 for the residential sector.  (N.T. 96)
I conclude that PPL’s TOU, as part of its EE&C Plan, is cost effective.  SEF admits that the Commission reviewed PPL’s EE&C Plan and as part of that review, performed a total resource cost test on PPL’s EE&C Plan.  SEF further concedes that the Commission approved PPL’s EE&C Plan and determined that the EE&C Plan was cost effective.  
In Implementation of Act 129 of 2008-Total Resource Cost (TRC) Test, Docket No. M-2009-2108601 (Order entered June 23, 2009) (TRC Order), the Commission determined that it would evaluate each EE&C Plan in its entirety using the total resource cost test.  The Commission stated that it would apply the total resource cost test at the plan level rather than at the component program or measure level.  (TRC Order pg. 8)  The Commission would evaluate each EE&C Plan in its entirety recognizing that some individual programs may not pass the total resource cost test.  The Commission concluded that as long as all the programs in the EE&C Plan, taken in total, passed the total resource cost test, the EE&C Plan would be deemed cost effective. 
PPL’s TOU program, as an individual component of its EE&C Plan, does not have to pass the total resource cost test.  The Commission in Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M-2009-2093216, (Order entered October 26, 2009) (PPL EE&C Order) has already determined that PPL’s EE&C Plan, including the TOU program, passed the total resource cost test and is cost effective.  (PPL EE&C Order, pg. 42-43)  Under the TRC Order, that is all that is required.  It is irrelevant whether PPL’s TOU program, as a separate component of the EE&C Plan, is cost effective as measured by the total resource cost test.  Even if SEF is correct that PPL’s TOU is not cost effective, that determination cannot be used as a basis to reject PPL’s TOU filing.     

7.
Consumption Reduction  
SEF alleges that PPL has presented no evidence that the TOU program will reduce consumption or shift demand.  (SEF St. 1, pg. 9)  According to SEF, PPL has provided no evidence from its pilot TOU program that the TOU program will reduce consumption or shift demand.  (SEF M.B. 8-11)  Epstein argues that PPL has not provided adequate historic data to support its TOU.  (Epstein St. 1, pg. 6, Epstein M.B. 9)
PPL contends that it has provided analysis of its summertime pilot program started in 2002.  It has provided a detailed analysis for the first three years of the program.  (N.T. 102, PPL M.B. 22-23)  Its analysis describes how many customers have participated in the pilot program, how many customers saved on their bills, how much they saved, how many customers did not save and how much they did not save.  (N.T. 102, PPL Ex. 3)  PPL also provided summary statistics for 2005 and 2006 on how much load has been shifted by participants.
I conclude that PPL has provided sufficient evidence that the TOU will reduce consumption or demand.  PPL presented information on the results of its pilot TOU program.  (PPL Ex. 3)  In 2002, approximately twenty-five customers participated during July, August and September of 2002.  According to PPL, three quarters of the monthly bills of the participants during this time period were lower compared to what they would have been charged under standard residential service.  In 2003, approximately 275 customers participated and again three quarters of the monthly bills were lower than they would have been charged under standard residential service.  In 2004 the number of participants dropped to 217.  Participants on the average saved a minimal amount.  A total of 127 participants saved money while ninety paid more.  PPL provided some additional information on the program for 2005 and 2006.
While this information is based on a limited number of participants, PPL’s information indicates that some participants were able to save money on their bills by either reducing or shifting their demand.  It is difficult to know with certainty whether a larger number of participants will achieve similar savings in 2010 based on this limited information.  However, to meet its burden of proof, PPL must only present evidence on this issue that is more convincing, by even the smallest amount, than that presented by any opposing party.  I conclude that PPL has met this burden of demonstrating that its TOU program will reduce consumption and shift demand.    
8.  
Demand Reduction Credits 


SEF objects to PPL’s proposal that any revenues resulting from the sale of demand reductions be used to offset Act 129 program costs through the Act 129 Charge Rider (ACR).  SEF St. 1, pg. 8)  According to SEF, any revenues that result from PPL’s sale of demand reductions should be credited to the GSC to offset the under recovery resulting from customer savings due to demand reduction.  (SEF M.B. 23-25)  Crediting the GSC would reduce the impact that the under recovery would have on customers who, under PPL’s proposal, would have to make up any revenue shortfall through the GSC.  

PPL asserts that its proposal to credit demand reduction credits to the ACR is reasonable because Act 129 obligated PPL to offer the TOU and the proposed TOU was included in its EE&C Plan.  (N.T. 161-162, PPL M.B. 17-18)  PPL points out that it plans to spend $4.0 million to market the TOU program under the EE&C Plan.  These marketing costs will be recovered under the ACR.  According to PPL, it is reasonable to reflect demand reduction credits in the ACR to reduce the marketing costs for the TOU program.

I conclude that PPL’s proposal to credit demand reduction credits to the ACR is reasonable.  Since the TOU is required by Act 129 and is part of PPL’s EE&C Plan, it is reasonable that PPL credit demand reduction credits to the ACR, which the Commission approved.  (PPL EE&C Order, pg. 47-52)  
SEF has viewed the TOU as a separate filing rather than as part of a larger whole and wants to treat it as a stand-alone program.  In the PPL EE&C Order, the Commission stated that the TOU program was part of a portfolio of fourteen programs constituting the EE&C Plan.  (PPL EE&C Order, pg. 10-11)  In the TRC Order, the Commission determined that it would evaluate each EE&C Plan in its entirety.  These orders indicate that the Commission intends to evaluate each EE&C Plan in its entirety rather than evaluate each individual component.  

Since this is the approach that the Commission has taken, it would appear logical to take the same approach regarding any demand reduction credits resulting from the TOU program.  It is reasonable to treat the TOU program as a component of PPL’s EE&C Plan and allow PPL to credit the ACR.
CONCLUSION
Supplement No. 71 will only be in effect for 2010 and PPL will file for approval of its 2011 TOU program in mid 2010.  Given the relatively short time that the Commission has to review and approve such a filing, I agree with OTS that PPL’s filing for its 2011 TOU program should include the following:  

1) The number of participating customers by rate schedule;

2) The total reduction in peak demand by rate schedule;

3) The kW shifted from on-peak to off-peak for participating customers, by customer class;

4) The reduction in energy usage, if any;

5) The impact on capacity costs;

6) Actual program costs versus estimated program costs;

7) Actual TRC benefits versus projected TRC benefits;

8) The most recent load study;

9) Hourly peak load data for the period June 1, 2008 through the latest available date for 2010 at the time of the filing;

10) Actual consumption for the period June 1, 2009 through May 31, 2010;

11) All supporting documents including the historic locational marginal prices used in its analysis;

12) The hourly usage profile for each customer class.

I agree with OTS that this information will help the parties and the Commission facilitate the review process and ensure that the parties and the Commission have the information necessary to analyze future TOU programs.

PPL’s Supplement No. 71, as filed on July 31, 2009, should not be approved by the Commission because it fails to comply with the statue at 66 Pa. C.S. §28079(f)(4)(ii), which prohibits PPL as an EDC from recovering any costs of the TOU program that are a result of lost or decreased revenues due to reduced or shifted demand.   Supplement No. 71 should not be approved by the Commission because it fails to comply with the statue at 66 Pa. C.S.§2807(f)(5) by excluding net metering, renewable energy and On-Trak customers from the TOU program.  Because Supplement No. 71 fails to comply with these statutory requirements, it is unreasonable. The balance of Supplement No. 71 is reasonable.  I will therefore enter the following order. 
      CONCLUSIONS OF LAW

1.

The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
The burden of proof in this proceeding is on PPL.


3.
The degree of proof required to establish a case before the Commission is by a preponderance of the evidence.  

4.
PPL’s TOU program is required by Act 129 of 2008, P.L. 1592, 66 Pa. C.S. § 2807(f)(5).


5.
PPL is entitled to recover its costs that are not the result of lost or decreased revenues due to reduced or shifted demand for providing service under Section 2807 on a full and current basis.  66 Pa. C.S. § 2807(e)(3.9)


6.
PPL’s request to recover its default service TOU costs other than those that are the result of lost or decreased revenues due to reduced or shifted demand through the default service GSC is just and reasonable.


7.
PPL Electric’s request to exclude On-Trak, Net-Metering and Renewable Energy Rider customers from the TOU program is not reasonable.

8.
PPL’s TOU education and marketing plans are reasonable.

  ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That PPL Electric Utilities Corporation shall not place into effect the time of use program contained in Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 which has been found to be unjust and unreasonable and therefore, unlawful.



2.
That PPL Electric Utilities Corporation shall file tariffs, tariff supplements or tariff revisions containing a proposed time of use program which is consistent with the Recommended Decision. 



3.
That PPL Electric Utilities Corporation tariffs, tariff supplements or tariff revisions may be filed upon less than statutory notice, pursuant to the provisions of 52 Pa. Code §§53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of the Final Order in this matter.



4.
That PPL Electric Utilities Corporation shall comply with all directives, conclusions and recommendations in the Recommended Decision that are not the subject of individual ordering paragraphs as fully as if they were the subject of specific ordering paragraphs.



5.
That the investigation at Docket R-2009-2122718 be terminated and marked closed.



6.
That the complaint filed by the Office of Consumer Advocate in this proceeding at Docket Number C-2009-2128394 be terminated and marked closed.



7.
That the complaint filed by the Office of Small Business Advocate in this proceeding at Docket Number C-2009-2136098 be terminated and marked closed.

Date:
December 8, 2009 



___________________________








David A. Salapa








Administrative Law Judge
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