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HISTORY OF THE PROCEEDING


		By Opinion and Order entered December 19, 2008, the Commission remanded this case to afford Stillwater Sewer Corporation (“Respondent” or “Stillwater”) the opportunity to demonstrate that Stillwater Lakes Civic Association, Inc. (the “Association”), the parent of Stillwater, as a Pennsylvania planned community association, qualifies as an exempt bona fide “cooperative association” within the meaning of Re Adrian Water Company, 53 Pa. P.U.C. 139 (1979).  On September 22, 2006, Ruben Collazo (“Complainant”) filed a complaint, wherein he alleges that he is a property owner within Stillwater Lake Estates, Inc. (the “Community”) in Monroe County, Pennsylvania, but he is not a member of the Association.  Since Stillwater provides wastewater utility service to the Association and he receives wastewater utility service from Stillwater, Mr. Collazo claims Respondent provides public utility service.  Because it does not hold a certificate of public convenience from this Commission, Complainant contends Stillwater is a de facto public utility that should come under the jurisdiction of the Commission.[footnoteRef:1] [1:  	For a complete History of the Proceeding prior to December 19, 2008, the reader may refer to the Commission’s Opinion and Order entered on that date, as well as the Initial Decision in this case dated March 27, 2007.] 


		A further telephonic hearing convened on August 24, 2009.  Stewart I. Rosenblum, Esq., represented Complainant, while Charis Mincavage, Esq., represented Respondent.  Complainant submitted an additional five exhibits (Complainant’s  Exhs. 1, 2, 3, 5 and A) that were admitted into the record.  Respondent offered an additional ten exhibits that were admitted.  Altogether, the hearings generated 189 pages of notes of testimony.  Both parties filed main and reply briefs.  The record closed on November 12, 2009.

FURTHER FINDINGS OF FACT UPON REMAND

16. Stillwater Sewer Corporation (“Respondent” or “Stillwater”) is a wholly owned subsidiary of Stillwater Lakes Civic Association, Inc. (the “Association”) (N.T. 108, 128). 

17. Stillwater and the Association share a common Board of Directors, so that the persons who are elected to be Directors of the Association are also Directors of Stillwater (N.T. 108-09, 141-42).

18. The Association’s role is to own, operate, manage, repair and replace the common facilities in the planned community of Stillwater Lake Estates, Inc. (the “Community”) (N.T. 109).

19. As a captive wholly owned subsidiary, Stillwater only provides wastewater service to the Association (N.T. 109).

20. In Pennsylvania and throughout the United States, there are three types of common interest communities: condominiums, planned communities, and cooperatives as established by statute (N.T. 111, 117-18).

21. In a condominium, the members own not only their individual units, but they also own an undivided interest in the common area (N.T. 113-14).



22. In a cooperative, the association owns the individual units and common areas; individual members get an equity ownership position in the cooperative (N.T. 114).

23. A planned community is a hybrid situation where the members own their individual units, while the association owns the common areas (N.T. 113).

24. The Association is a planned community (N.T. 113).

25. The Association posits it meets all of the legal and statutory requirements to be a bona fide “cooperative association” within the meaning of Section 102 of the Public Utility Code, 66 Pa. C.S. §102, and Adrian Water (N.T. 112, 116).

26. Hemlock Farms Community Association, a planned community, in Blooming Grove Township, Pike County, Pennsylvania recently acquired a water system from a regulated public utility and in a Commission proceeding, it proved itself to be a “cooperative association” within the meaning of Section 102 of the Public Utility Code (N.T. 119).

27. In April 2009, the Association hired a new manager, Appletree Management Group, Inc. (“Appletree”), which assigned an on-site professional manager.  Appletree supervises maintenance of the Association’s common areas, as well as the licensed sewer plant operator for Stillwater.  It handles all finances from billing and collections through financial statement preparation (N.T. 131).

28. Appletree presently manages 23 communities very similar to the Association and another 20 communities on a part-time basis.  Of the 23 full-time managed communities, approximately 10 have functioning utility corporations (N.T. 132).

29. The Association is an approved subdivision within the township in which it is situated.  It is approved for a given number of lots within that governmental boundary (N.T. 133).

30. Every unit owner owning a lot within the Association is subject to the covenant of the Association, the declaration of the covenant and restrictions on behavior as it pertains to common facilities (N.T. 133-35; Respondent’s Exh. 5).

31. The covenant of the Association requires the Association to provide sewer service to the unit owners (N.T. 135; Respondent’s Exh. 5).

32. The Association only provides sewer service to those unit owners residing within the geographical limits of the Association (N.T. 135-37; Respondent’s Exh. 6).

33. The only thing Complainant does not receive from the Association that all other members receive is the right to vote in the Association (N.T. 137-38; Respondent’s Exh. 7).

34. Membership/ownership is limited to those who avail themselves of the services furnished by the Association (N.T. 139).

35. The Association has three categories of owners, i.e., those owners receiving sewer service directly, owners of unimproved lots with sewer service available, and owners of on-site sewer systems.  There are approximately 780 owners within the first two categories, while 178 members are in the latter category.  Owners with on-site sewer systems have the potential to hook up to the sewer system if they obtain a township permit, the current moratorium within the community on sewer hookups is lifted, and Stillwater can economically construct the infrastructure to reach their property (N.T. 139-40).

36. Easements exist across the property of each of the unit owners to bring utility services to the individual units (N.T. 140-41).

37. Control and ownership by each Association member is substantially equal (N.T. 141).

38. According to its bylaws, each owner unit in the Community in good standing is entitled to a single vote in the Association, including the right to elect the Board of Directors for both the Association and Stillwater.  The Board of Directors adopts an annual budget applicable to all unit owners in the Association (N.T. 141-43; Respondent’s Exh. 8).

39. Recently, the owners elected new members to the Board of Directors, which in turn selected a new manager, Appletree, and contracted with a new licensed operator of the sewer system, J.R. Water Control (N.T. 143).

40. The economic benefits or detriments of the Association are passed on to the owners on a substantially equal basis (N.T. 144, 159).

41. The Association’s budget is developed by management in cooperation with the Finance Committee, the Treasurer, and ultimately the Board of Directors.  The budget details what services will be provided to the owners, the level of those services and the cost thereof to be assessed to the owners (N.T. 144-45; Respondent’s Exh. 9).

42. If a budget surplus occurs in any given year, the surplus can be used to reduce fees for the coming year or it can be used for a capital project or it can be placed in a reserve fund (N.T. 145).

43. The Association provides a schedule showing a breakdown of all annual fees, dues and assessments levied upon owners in the Association (N.T. 146-47; Respondent’s Exh. 10).

44. Both the Association and Stillwater are nonprofit corporations and higher or lower sewer costs are passed on directly to the owners (N.T. 148-49).

45. Owners receiving sewer service from Stillwater can exercise a degree of control over the Association to protect themselves from arbitrary and unreasonable management decisions (N.T. 149-50).

46. In 2005, Stillwater experienced a net loss of $65,498.  In 2006, the net loss was $25,063 and in 2007, the net loss was $8,664 (N.T. 157-58; Respondent’s Exh. 6).



47. Due to the settlement of a federal court action, Complainant is not entitled to vote in Association matters (N.T. 159, 162-63, 180-81; Complainant’s Exh. 5).

48. Complainant asserts that since he obtained the title and deed for his property directly from the developer, he never became a member of the Association (N.T. 162‑63, 174-77, 183; Complainant’s Exhs. 2, 3 & A).

49. Complainant is concerned that he will be obligated to pay his proportionate share of the cost of repairing the sewer system (N.T. 163-64).

50. Complainant contends Stillwater is not registered in the State of Delaware as a nonprofit corporation (N.T. 165).

51. Complainant asserts the property report he received when he purchased his lot notes that Stillwater will apply for Commission authority and its rates will be regulated by the Commission (N.T. 165, 171-72; Complainant’s Exh. 1).

52. Complainant presently receives sewer service from Stillwater and he is current on his payments (N.T. 167-68).

DISCUSSION

		The essential facts necessary to decide this case are these.  Complainant resides within the geographical limits of Stillwater Lake Estates (the “Community”) in Monroe County, Pennsylvania (N.T. 12‑13, 62, 67).  There, he receives wastewater utility service from Stillwater Sewer Corporation (“Stillwater”) (N.T. 67‑68).  Mr. Collazo, together with all of Stillwater’s customers, resides within the geographical limits of the Community (N.T. 12‑13, 62, 67).  Stillwater currently furnishes wastewater service to 512 full-time and 268 standby customers in the Stillwater Lakes Civic Association (the “Association”).  There are 178 owners, who have on-site septic systems (N.T. 139-40).  All of these customers, with the exception of Mr. Collazo, are 


members of the Association (N.T. 13, 65, 67‑68, 73‑86).  Nevertheless, because he is not a member of the Association and he receives wastewater utility service from Respondent, Complainant opines that Stillwater is a public utility that should be a regulated by this Commission (N.T. 26, 61).  For the following reasons, this claim lacks merit.

A.	The Legal Standard

		Section 1101 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1101, mandates that a public utility must obtain a certificate of public convenience from this Commission before it can lawfully begin to offer, render, furnish or supply service within this Commonwealth.  Section 102(1)(vii) of the Code, 66 Pa. C.S. §102(1)(vii), defines the term “public utility” as any person or corporation owning or operating in this Commonwealth equipment or facilities for “sewage collection, treatment, or disposal for the public for compensation.”  (Emphasis added).  But, according to Section 102(2)(ii) of the Code, 66 Pa. C.S. §102(2)(ii),  the term “public utility” does not include “any bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.”

		A nonprofit organization does not qualify ipso facto as a bona fide cooperative association, exempt from Commission regulation.  The key factor is the internal structure of the organization.  In its analysis of what constitutes a “bona fide cooperative,” the Commission considers five general characteristics: (1) the purpose of the organization’s internal structure is to furnish service; (2) the organization furnishes service, either directly or by contract with another organization, only to its members who are identified as such; (3) membership is limited to those who will avail themselves of the services furnished by the association; (4) control and ownership by each member is substantially equal; and (5) economic benefits are passed to the members on a substantially equal basis.  Re: Adrian Water Company, 53 Pa. P.U.C. 139 (1979).  After analyzing the present situation, it becomes apparent that the Association, as the owner and provider of common facilities in a real estate planned community, meets all of the requirements for a “bona fide cooperative.”



B.	Common Interest Communities and the Code

		The Association is a “Planned Community” within the meaning of the Uniform Planned Community Act (“UPCA”), 68 Pa. C.S. §§5101, et seq.  The fact that the Association has been deemed a “Planned Community” under the UPCA, rather than a real estate “Cooperative,” is not dispositive for purposes of determining whether it is a bona fide cooperative under the Code.  As discussed more fully herein, three separate but closely related Pennsylvania real estate laws allow for three different forms of Common Interest Communities (“CICs”).[footnoteRef:2]  Any of these entities can meet the definition of a “bona fide cooperative” under Adrian.  The legal differences among the three forms of CICs are based upon how the units and common areas are owned.  In contrast, the criteria for being a “bona fide cooperative” under Section 102 is based upon the services provided to members/owners.  All three forms of CIC ownership potentially can provide common services in a community. [2:  	These three types of CICs (i.e., Planned Communities, Cooperatives, and Condominiums) are governed by three separate but very similar statutes:  68 Pa. C.S. §§5101, et seq. (governing Planned Communities); 68 Pa. C.S. §§3101, et seq. (governing Condominiums); and 68 Pa. C.S. §§4101, et seq. (governing Cooperatives); together, the “CIC Statutes.”] 


		Until passage of the UPCA in 1996, planned communities in Pennsylvania were creatures of common law, established contractually pursuant to their declarations, articles of incorporation, and bylaws (N.T. 126-27).  Passage of the UPCA overlaid a statutory scheme that applied retroactively to planned communities that existed before UPCA’s effective date of February 2, 1997.  Id.  If a conflict exists between a community's pre-existing documents (i.e., the declaration and/or bylaws) and the UPCA, the older documents control; however, if the pre-existing documents are silent on any issue, then the UPCA standards apply.  Id.  68 Pa. C.S. §5102.

		Under the CIC Statutes, three types of CICs may exist (N.T. 111).  The first form of CIC ownership, a “Condominium,” is one in which the members own the units personally and own the common elements as tenants in common with undivided interests (Respondent’s Exh. 2).  The second form of CIC ownership, a “Cooperative,” is one in which the association owns everything; all community assets (i.e., both the units and common elements) are owned by the Cooperative entity, and its members purchase stock or an equity interest in the Cooperative entity.  Cooperative members also receive a long-term possessory interest in the unit (i.e., a proprietary lease).  Id.  The third form of CIC ownership, a “Planned Community,” is one in which the members own the units personally, but the association owns the common areas.  Id.  This third type of CIC is a hybrid form that falls between the Cooperative and the Condominium types of ownership.  Id.

		Importantly, the only difference among the three types of CICs is the form of ownership of the real estate.  The balance of the rights and responsibilities created in each of the corresponding CIC Statutes in Pennsylvania is functionally the same.  In fact, all of the CICs are so similar that in some states, all three forms fall within the Uniform Common Interest Ownership Act; when developing a common interest real estate project, a developer need only select one of the three forms of ownership.  Id.  Other than the determination of the precise form of ownership, all other issues, such as voting, management, unit boundaries, and obligations, are substantially similar.  See e.g., 68 Pa. C.S. §§ 5101-5414.  In the instant proceeding, the Community is a “Planned Community,” as defined in the UPCA, since members purchase individual units, while the Association owns the Common Facilities (N.T. 113).

		In contrast, the term “bona fide cooperative association” under the Public Utility Code is defined on a different basis than under the UPCA.  The Code’s classification of a “bona fide cooperative” was legislated much earlier than the definitions of “Cooperative,” “Condominium,” and “Planned Community” under the three Pennsylvania CIC statutes (N.T. 114).  The UPCA, for example, is a creature of the late 1990s, while the Code reference to a bona fide cooperative, as well as the accompanying criteria, was first set forth in the late 1970s, more than two decades before the effective date of the UPCA.  See, 66 Pa. C.S. §102.  For these reasons, the criteria the Commission used for determining the existence of a bona fide cooperative are based not upon the form of ownership of realty, but rather, on the internal structure and function of the organization.  Adrian, supra at 140.

		
Moreover, under the CIC Statutes, the only difference among the three types of CICs is the form of ownership of the real estate.  In other words, an entity need not be a CIC real estate “Cooperative” in order to be deemed a “bona fide cooperative” pursuant to Code requirements.  Because the organization of the association and the membership requirements are virtually the same for all three forms of CICs, regardless of whether they are Condominiums, Cooperatives, or Planned Communities, any of the three types of CICs can meet the Adrian criteria; so accordingly, they can also meet the requirements of a bona fide cooperative under Section 102 of the Code.

C.	Application of the Adrian Criteria

	1.	The Purpose of the Organization’s Internal Structure

		Under Adrian, the first criterion states the purpose of the organization’s internal structure must be to furnish service.  Here, the purpose of the Association’s internal structure is to furnish service, including wastewater service, to the owners within the Community.  In 1981, Sun Dance Stillwater Corporation (“Sun Dance”) created and later deeded to the Association all of the roads, lake, and other common facilities in the Community (Respondent’s Exh. 5).  This assignment by Sun Dance to the Association of the rights to enforce covenants, conditions, and restrictions, is set forth in the “Declaration of Covenants, Conditions, and Restrictions” (“Declaration”) of the Association.  Id.  In addition to the Declaration, which is the senior governing document for the Community, the Association is also governed under a set of “Bylaws,” which set forth corporate rules governing the Community and the means by which the Association operates (Respondent’s Exh. 8). 

		Pursuant to the Bylaws, the Association’s clearly identified purpose is to own, operate, maintain, and manage the common areas and amenities within the Community, including the monitoring, managing, and supervising of day-to-day affairs in order to provide for and maintain the health, safety, and welfare of all members owning property therein 


(Respondent’s Exh. 8).  In other words, the fundamental purpose of the Association is to provide services to the property owners within the Community, as required under the first criterion of Adrian.  Adrian, supra at 140.

		Complainant, however, suggests the Declaration and Bylaws are inapplicable in performing this analysis, insisting instead that his property report, agreement of sale, and deed (together, the “Sale Documents”) should be the legally-controlling documents for review (Complainant’s M.B. at 3-6; Complainant’s R.B. at 3-7).  Because, as Mr. Collazo asserts, the Sale Documents do not reference the creation of the Association, Complainant implies the provisions of the Declaration and Bylaws are rendered moot.  Id.

		Unfortunately, Mr. Collazo misunderstands how Planned Communities are formed and how they function in the Commonwealth of Pennsylvania.  As discussed above, until the effective date of the UPCA, pre-existing Planned Communities were creatures of common law, established contractually pursuant to their declarations, articles of incorporation, and bylaws (N.T. 126-27).  Passage of the UPCA overlaid a statutory scheme that applied retroactively to “old” Planned Communities, meaning those that were in existence before the UPCA’s effective date.  Id.

		Mr. Collazo correctly states that if there is a conflict between a pre-existing community’s governing documents and the UPCA, the older governing documents control.  68 Pa. C.S. §5102(b).  Complainant, however, misinterprets exactly what the term “governing documents” means (Complainant’s M.B. at 6).  When such a conflict occurs, the pre-existing governing documents that do control are the community’s declaration, articles of incorporation, and bylaws, i.e., those documents that initially established the legal scheme of the planned community (N.T. 126-27).  The term “governing documents” does not mean the individual purchase and sale documents, as Mr. Collazo suggests.  Id.

		


Complainant’s argument that the Sale Documents must control finds no support in the law.  The property report and agreement of sale merge into the deed and effectively disappear once the sale of property occurs, thereby rendering those documents irrelevant.[footnoteRef:3]  Moreover, to suggest an individual owner’s contract for a deed somehow controls the general plan of development for a community and the establishment of units and common area in the Planned Community make no sense logically or legally.  Rather, a Planned Community is controlled by either the UPCA or those governing documents that created the Planned Community initially, i.e., the Bylaws and Declaration.  In this instance, the Association’s internal structure was established to provide essential common services, including wastewater service, to the Community (N.T. 133; Respondent’s Exhs. 5 & 8).  Accordingly, the Association meets the first condition set forth in Adrian. [3:  	See, Kiec v. Sherrerd, 564 Pa. 70, 764 A.2d 39 (2001) (noting that under the “doctrine of merger of title,” a purchase is consummated by the conveyance, and the parties thereafter have no recourse to each other except for imposition or fraud or upon the covenants in the deed; the deed satisfies all covenants in the contract).] 


	2.	The Organization Furnishes Service Only To Its Members

		The Association acquired Stillwater from Sun Dance as a wholly-owned subsidiary for the purpose of providing essential wastewater service to the Community (N.T. 109).  Through the requirements of both the Declaration and the Bylaws, Stillwater only provides wastewater service to those owners of property located within the government-approved subdivision boundary of the Community (N.T. 133; Respondent’s Exhs. 5 & 8).  Specifically, the Declaration and Bylaws identify the owners of property within the subdivision of the Community as approved by the township in which the Community is located (Respondent’s Exh. 6).  Thus, only owners of property within the Community are permitted to obtain the services that the Association provides, as required under the second standard of Adrian (N.T. 133-34).

		As a result of the parties settling a civil action on November 4, 2002 that he brought in the Federal District Court for the Middle District of Pennsylvania at Civil Action Docket No. 3:CV‑99‑0931, Complainant is no longer a member of the Association (N.T. 15‑25, 50‑56).  Thus, according to Mr. Collazo, Stillwater cannot meet the second criterion of Adrian because, while Stillwater furnishes sewer service to only property owners within the Community, it effectively serves outside of the “membership” by serving him (Complainant’s M.B. at 12; Complainant’s R.B. at 7).  The answer to this concern is that the UPCA, which governs Planned Communities in Pennsylvania, is based upon ownership, not membership, thereby rendering the term “membership” inconsequential for the purposes of this proceeding (N.T. 123).  The legal scheme of Community functions, and the rights and duties of property owners, are defined uniformly, based on ownership of a lot or unit.  Moreover, Stillwater’s provision of service only to the owners of lots or units within the Community meets the Adrian criterion with respect to the services provided by a bona fide cooperative.

		Under the UPCA, “owners” in a Planned Community are bound by the requirements of the Planned Community.  For example, under Section 5302(a)(2) of the UPCA, an association may adopt and amend “budgets for revenues, expenditures, and reserves and collect assessments for common expenses from unit owners.”  68 Pa. C.S. §5302(a)(2); (emphasis added).  As noted previously, various provisions of the UPCA retroactively apply to those Planned Communities in Pennsylvania that were established prior to February 2, 1997, the effective date of the UPCA.  In this instance, because the Association has a Declaration, the provisions of the UPCA requiring all owners in a Planned Community to be bound are applicable to the Association and the Community.  Thus, the provisions of the UPCA binding owners in a Planned Community are applicable to Stillwater, because those statutory standards do not conflict with the governing documents of the “old” Planned Community; the governing documents are silent regarding this issue.  As a result, “membership” is effectively irrelevant for purposes of the Association’s (and Stillwater’s) provision of service.

		The intent of Adrian is to ensure that the bona fide cooperative is serving within its boundaries only those customers, who have the ability to maintain control over the Association.  For example, if a bona fide cooperative begins serving the public at large, and the majority of those customers do not have any voting rights within the bona fide cooperative, the appropriate checks and balances on the cooperative cease to exist.  Conversely, because the Association is a community association, it only provides services to those unit owners within the 


Community, and those owners maintain a voting right within the Association (unless they have intentionally relinquished the right).  Thus, the necessary guarantee that these unit owners control the direction of both the Association and Stillwater is ensured.

		Complainant’s argument with respect to this issue is based on the fact that he is not a member of the Association.  Complainant glosses over the fact, however, that he voluntarily and intentionally chose to relinquish his voting right in the Association when he agreed to the Federal Court settlement.  To find in his favor would give every unit owner the power to destroy the entire plan of development for a planned community, even though the association must provide essential services.  Mr. Collazo has no such veto power.[footnoteRef:4]  Accordingly, Complainant’s argument must be dismissed. [4:  	The UPCA indicates that a Planned Community can be terminated legally by a minimum vote of eighty percent of the unit owners.  See, 68 Pa. C.S. §5220(a).] 


	3.	Membership Is Limited

		The third Adrian criterion is that membership must be limited to those who avail themselves of the services furnished by the association.  Id. at 140.  Only owners within the Community are permitted to utilize the wastewater service provided by Stillwater, and Stillwater does not provide wastewater service to any individuals or entities located outside the boundaries of the Community (N.T. 133-37; Respondent’s  Exh. 6).  At this time, Stillwater furnishes service to approximately 512 full-time customers and 268 stand-by customers, all of whom are located within the Community (N.T. 66‑67, 73‑86).  In addition, approximately 178 property owners within the Community have on-lot systems (N.T. 139-40).  If any of these owners decided they no longer want to utilize an on-lot system or if something happened to their on-lot system, these owners would have the ability to take service from Stillwater, assuming the infrastructure could be constructed to reach their property (N.T. 140).

		In addressing this standard, Complainant references the settlement he entered into with the Association in 2002, in which he voluntarily relinquished his voting right in the Association, in order to suggest the Association serves outside of its membership (Complainant’s M.B. at 12-13; Complainant’s R.B. at 7).  Complainant ignores the reality of the situation.  Mr. Collazo has resided within the Community since approximately 1971.  Because he owns property within the geographic limits of the Community, Mr. Collazo has received wastewater service from Stillwater since approximately 1982, and he continues to receive such service today (N.T. 11, 13, 65, 67‑68, 167).  In 2002, he brought an action in the Federal District Court for the Middle District of Pennsylvania.  That proceeding resulted in a settlement in which Mr. Collazo: (1) voluntarily chose to relinquish his voting right in the Association; (2) requested that Stillwater continued to provide wastewater service to him; and (3) agreed to remit to the Association the annual maintenance charge and any special charges, as well as the regular wastewater service charges on the same basis and in the same amount as those usually assessed to a similarly-situated unit owner within the Community (N.T. 15‑26, 50‑56, 58).

		In short, Complainant entered into a settlement where he ceded his ability to vote while also requesting that he continue to receive wastewater service at the same rate as other similarly-situated members of the Association.  In other words, he recognized that, as a unit owner, he needed to continue to receive wastewater service from Stillwater, as Stillwater provides the sewer service within the Community.  In addition, Mr. Collazo accepted charges for these services under the same rules, regulations, and rates as all other members (i.e., all unit owners) within the Community.  Quite simply, Complainant is being treated exactly the same as all other unit owners but for his decision to relinquish his voting right.  Therefore, the Association meets the third Adrian criterion.

	4.	Substantially Equal Control and Ownership

		The fourth Adrian requirement is that control and ownership by each member must be substantially equal.  Id. at 140.  For Association purposes, each time a purchase in the Community occurs, the purchaser becomes a unit owner, who is subject to the governing documents of the Association and is entitled to one vote for that lot (N.T. 141; Respondent’s  Exh. 8).  Through this one vote, the unit owner may participate in the voting process to elect the Board of Directors for both the Association and the sewer corporation; participate in open meetings; and voice opinions with respect to the actions by the Board of Directors (N.T. 142‑43).  This form of control affected important recent decisions in the Community, which resulted in a change in the composition of the elected Board of Directors, thereby causing a change in the management company for the Community and providing for a new licensed operator of the sewer plant (N.T. 131).  Accordingly, not only is control and ownership by each unit owner substantially equal, but the unit owners have recently proven their control can effect positive change and ensure members’ concerns are effectively addressed within the Community, as required under the fourth standard of Adrian.

		Complainant’s main objection lies with the fact that there are three categories of members within the Community, who are or could be served by Stillwater (i.e., full time customers, standby customers, and on-lot system customers) (Complainant’s M.B. at 13-14; Complainant’s R.B. at 7‑8).  Mr. Collazo’s argument ignores the fact, however, that membership within the Association is equal in that, regardless of whether a unit owner receives full time service, standby service, or maintains an on-lot system, all of these unit owners each receive one vote in the Association.

		Obviously, Stillwater’s full-time customers are currently receiving wastewater service and have an interest in any changes in the provision of these services.  Similarly, standby customers are those customers with unimproved lots that have the ability to hook into the system should they choose to build houses on these lots in the future.  Because these customers may be using wastewater service in the future, they also have an interest in Stillwater’s provision of service.  Finally, those unit owners with on-lot sewage disposal systems may, in the future, decide that they no longer wish to take service from the on-lot system.  In such an instance, they would have the ability to take service from Stillwater, assuming the infrastructure could be constructed to serve their property.  Accordingly, because the possibility of such service in the future is possible, these on-lot customers also have a stake in Stillwater’s standard of service.

		Importantly, each of these three categories of customers has equal control and ownership in the provision of wastewater service, because each of these customers, by virtue of being a unit owner within the Community, has one vote in the Association.  Through this one vote, the three customer classes ensure their voices are heard regarding any and all concerns with respect to the provision of wastewater service.  Moreover, as noted above, the unit owners within the Community have used this power to effect changes as far reaching as the composition of the Board of Directors to the operator of the sewer plant.  Accordingly, Mr. Collazo’s concern regarding equal control and ownership among the members is unfounded.  Thus, Stillwater meets the fourth criterion of Adrian.

	5.	Economic Benefits Are Equal

		The fifth and final Adrian criterion is that economic benefits must be passed to the members on a substantially equal basis.  Id. at 140.  Any economic benefits stemming from the Association’s or Stillwater’s provision of service are flowed through to members via changes to the annual fees or the wastewater service rates.  Specifically, the Board of Directors develops the Community’s budget, which details what members pay for the services provided by the Association (N.T. 144).  For example, the Association submits the fee schedule for 2009, which provides both the dues for the Association,[footnoteRef:5] as well as the fees for wastewater service (Respondent’s  Exh. 10). [5:  	Dues for the Association include general fees for maintenance of Common Facilities (N.T. 146).  In more modern terminology, the charges are deemed “common expense assessments” under the UPCA.  See, 68 Pa. C.S. §5103 & §5313.] 


		In determining wastewater fees, the Board of Directors scrutinizes the expenses for the past year of operation, including historical experiences, as well as examining expenditures for new plans and operations (N.T. 147).  In addition, the budget tracks the costs of providing chemicals and electricity.  Id.  Based upon these figures, the Board of Directors establishes a formula to determine the applicable rates for users and for standby customers.  Id.  Importantly, if expenses are expected to be lower in the coming year, the benefits are flowed through to members by lower rates or dues, while any increase would also be distributed equally among members through higher sewer rates or dues (N.T. 148).



		Complainant claims those unit owners with on-lot systems may be detrimentally impacted, if no benefits flow from the sewer corporation (Complainant’s M.B. at 15; Complainant’s R.B. at 8).  Mr. Collazo’s argument fails on several counts.  First, for those unit owners with on-lot systems, they are not subject to any wastewater rates since they are not taking such service at this time.  Thus, these members would not be harmed by any flow-through of increased expenses to wastewater rates, as they are not required to remit any payment for such service (Respondent’s M.B. at 6; Respondent’s R.B. at 14).  Second, as discussed above, if any customer with an on-lot system has concerns regarding the effects of the costs of wastewater service on other fees, such as annual dues, these unit owners still maintain a vote in the Association, which they can use to ensure such concerns are addressed.  Third, Mr. Collazo’s concerns can be likened to a Planned Community with only a swimming pool as the common facility.  Some members of the Planned Community may be unable to swim or decline to do so; however, they would still be assessed for the costs of the association maintaining the pool.  These members would have a pool available to them if they ever became capable and wanted to swim.  Regardless, the members would still retain the ability to vote on decisions by the association regarding the pool, even though they themselves did not utilize the pool. 

		Accordingly, Complainant’s argument possesses no merit.  The record supports a finding that economic benefits flow equally to all members in the Association, thereby meeting the final requirement of Adrian.

D.	Conclusion

		For the reasons stated above, substantial evidence exists in this record to find that, as a Planned Community, the Association meets the requirements of a bona fide cooperative under both the definition of Section 102 of the Public Utility Code and the five criteria set forth in Adrian.  Further, substantial evidence supports finding that the customers of Stillwater, the entity delivering utility service, are able to protect themselves from unreasonable and arbitrary 


management decisions by exercising a degree of control over the organization.  Adrian, supra at 140.  Conversely, Complainant fails to present any evidence or authority whatsoever to support his burden of showing that the requisite criteria have not been met.  Therefore, the complaint will be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701, et seq.

2. Complainant has failed to meet his burden of proving that Stillwater Sewer Corporation, as a subsidiary of Stillwater Lakes Civic Association, is subject to the jurisdiction of the Commission and needs to obtain a certificate of public convenience in order to furnish wastewater service to its members for compensation.  66 Pa. C.S. §332(a) & §1101.

3. Stillwater Lakes Civic Association, a Planned Community, meets the requirements of a bona fide cooperative so that its subsidiary, Stillwater Sewer Corporation, is exempt from Commission jurisdiction pursuant to Section 102 of the Public Utility Code.  Re: Adrian Water Company, 53 Pa. P.U.C. 139 (1979); 66 Pa. C.S. §102.



ORDER


		THEREFORE,

		IT IS ORDERED:

		That the complaint of Ruben Collazo against Stillwater Sewer Corporation at Docket No. C‑20066892 is hereby denied.


Date: November 24, 2009										
							John H. Corbett, Jr.
							Administrative Law Judge
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