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PREHEARING ORDER GRANTING PRELIMINARY OBJECTION


On July 9, 2009, Ms. Boyd (Complainant) filed the above captioned Complaint against PECO Energy Company (PECO or Company).  The Complaint alleged:  1) that Ms. Boyd had received a notice of termination; 2) that she wanted PECO to honor their May 12, 2009 payment agreement; 3) that she wanted a $260 credit for a reconnection fee; 4) that she wanted $270 for spoiled food; 4) that she wanted a “clear showing of all balances[;]” 5) that she wanted a bill for each 30 day period; 6) that she did not receive a bill for the month of June, but had received a back-dated June bill on July 2 with a shut-off notice; and 7) that PECO had returned her to the customer assistance program without notice.  Included with the Complaint were copies of shut-off notices, bills and various correspondence from the Company.


On August 3, 2009, PECO filed an Answer and a Preliminary Objection.  The Answer alleged:  1) that there were no incorrect charges on the Ms. Boyd’s bill; 2) that Ms. Boyd was enrolled in PECO’s customer assistance program; 3) that, as a result, she received a 50% discount on the first 500 kWs of electricity used; 4) that the Company entered a prior deferred payment agreement with Ms. Boyd on November 7, 2008; 5) that she defaulted on the agreement; 6) that PECO followed Commission procedures for terminating service; and 7) that, having properly terminated service, PECO also properly charged a reconnection fee.  


The Preliminary Objection alleged:  1) that the Complaint requested an award of damages for the spoiled food; 2) that the Complaint should be dismissed because the Commission lacked jurisdiction to award damages; and 3) that the Complaint was insufficient as to substance because it failed to state a claim upon which relief could be granted.  


A notice to plead was included with the Preliminary Objection.  Ms. Boyd did not respond to the Objection.



By Notice dated September 16, 2009, the parties were notified that I was the assigned as the Presiding Officer for the preliminary phase of this proceeding. 


A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



I note that the Company has not asked for dismissal of the Complaint, but rather seeks to strike one of the remedies requested by the Complainant.  Having reviewed the Preliminary Objection, the Public Utility Code and Commission orders on the subject, I have concluded that I agree with the Company.  This Commission does not have the authority to award damages.  Claims for damages are properly heard by the civil courts.  Feingold v. Bell of Pennsylvania, 447 Pa. 1, 383 A.2d 791, 794 (1972).  However, I hasten to add that, if Ms. Boyd is able to establish that the Company provided unreasonable service and/or created an unsafe condition, PECO may have violated Section 1501 of the Public Utility Code 

(66 Pa. C.S. § 1501) and could be subject civil penalties for each violation.  

66 Pa. C.S. § 3301.  Under these circumstances, I conclude that the Preliminary Objection of PECO Energy Company will be granted below regarding the Complaint’s request for damages.
ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objection of PECO Energy Company is granted regarding Ms. Janie Boyd’s request for damages.



2.
That the portion of Ms. Boyd’s Complaint which requested $270 as reimbursement for spoiled food is hereby stricken.



3.
That the Office of Administrative Law Judge scheduling staff shall set this case for hearing as soon as practicable.

Dated:
December 15, 2009
















Louis G. Cocheres








Administrative Law Judge
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