BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:

C-2009-2110963








:

Philadelphia Gas Works



:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



Albert Arnold Price (Complainant) filed a formal Complaint
 with the Pennsylvania Public Utility Commission on May 26, 2009, against Philadelphia Gas Works (Respondent or PGW) alleging that he had incorrect charges on his bill and that he had received a notice that his service was being terminated.  On June 22, 2009, PGW filed its Answer denying incorrect charges.  


On June 29, 2009, a Telephone Hearing Notice was issued which set the hearing for October 7, 2009 and assigned the matter to me.  On June 30, 2009, I issued a Prehearing Order which set forth some of the procedural requirements for participation in a formal hearing before the Commission.  



On October 7, 2009, the hearing was convened as scheduled.  The utility was represented by Laureto Farinas, Esq., who presented the testimony of Anne Marie Cromley, who sponsored five exhibits.  Complainant testified on his own behalf.  The hearing resulted in a transcript of 67 pages, which was filed on October 16, 2009.



The record was held open until October 22, 2009, in order to give the Complainant an opportunity to review the PGW exhibits and communicate an objection should he have one.  The record closed on October 23, 2009.  The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Albert Arnold Price, 5304 Kachering Drive, Ellenwood Georgia 30294.  Tr. 7.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential service in the Commonwealth of Pennsylvania.



3.
The two addresses which are the subject of this Complaint are Complainant’s former addresses, 7313 Valley Avenue, and 7527 Chelwynde Avenue, Philadelphia.  Tr. 8; Complaint p.1.


4.
PGW records show that the gas at the Valley Avenue address was in Carmella Hamilton Price’s name until July 2003, when it was turned off and reconnected in Complainant’s name.  Tr. 32; PGW Ex. 1.



5.
PGW records show that the Valley Avenue bill was in Complainant’s name until October 9, 2006, when the final account balance was issued in the amount of $167.14. Tr. 32, 38; PGW Ex. 1.


6.
PGW Exhibit 2 is the utility service agreement for the account on Chelwynde Avenue, which was established on September 24, 2007 through September 29, 2009, when the record shows that the balance was $3,255.01.  Tr. 38; PGW Ex. 2.


7.
PGW Exhibit 3 is the PGW record of contacts for the subject account contacts.  Tr. 48; PGW Ex. 3.


8.
PGW Exhibit 4 is the Customer Responsibility Program application form which contains information about Complainant and his fiancée, Rachael Gibson.  It has four dates stamped on it to indicate when it was received, and the earliest was January 10, 2008.  
Tr. 50; PGW Ex. 4.



9.
PGW Exhibit 5 is a report of a BCS informal investigation which was closed on June 18, 2009 when Complainant filed a formal complaint on the same subject matter.  Tr. 53; PGW Ex. 5.


10.
Gas service at Valley Avenue was in Carmella Hamilton Price’s name until July 2003, when it was turned off and reconnected in Complainant’s name.  PGW Ex. 1.


11.
The Valley Avenue bill was in Complainant’s name until October 9, 2006, when the final account balance was issued in the amount of $167.14.  Tr. 32; PGW Ex. 1.



12.
The account number assigned to Complainant at the Valley Avenue address was transferred to the Chelwynde Avenue account.  PGW Exs. 1, 2.  


13.
The balance of $167.14 outstanding when Complainant closed his Valley Avenue account was transferred to his ex-wife’s name, not to the Chelwynde Avenue account.  Tr. 63.


14.
Complainant had been placed in the Customer Responsibility Program (CRP) as of April 3, 2008.  Tr. 44; PGW Exs. 2, 4.



15.
Complainant received a LIHEAP grant of $609.60, which was credited to his account and then subtracted in accordance with PGW’s customer assistance program terms. Tr. 46-47.



16.
Complainant did not submit another payment to PGW after December 31, 2008.  Tr. 47, PGW Ex. 2.



17.
Complainant was removed from CRP as of March 23, 2009, and the full amount of the arrearage was returned to his bill.  Tr. 47; PGW Ex. 2 at 3.  

DISCUSSION



The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, Complainant has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.



Complainant alleges that the account statement he received is for a former address that he shared with his ex-wife, and for which he is not responsible.  He bases his claim on the fact that the account number on the account statement from the Valley Avenue address is the same account number as his Chelwynde Avenue account.  PGW Exhibits 1 and 2.  He believed that the Valley Avenue account had never been in his name but was always in his ex-wife’s name, and that there would be no reason to transfer it when he moved out and opened the Chelwynde Avenue account.  Since the account number for both addresses was the same, he surmises that while he was living at the Chelwynde Avenue residence, he had been billed for the usage at the Valley Avenue residence where his ex-wife still lives.  He asks that Commission require PECO to provide a bill for the second address only.  


Complainant admits to living at the Chelwynde Avenue address from 
September 1, 2007 to June 18, 2009 and agrees that he would be responsible for the gas usage at that address during that time.  Tr. 16.  He believes that the bills rendered had to be incorrect since he could not justify the amounts charged.  He had a broken heater for some time, then when it was fixed in November 2008, the bills went up.  Tr. 16.  The stove and the heater were the only gas appliances at the Chelwynde Avenue address.  Tr. 25.


PGW established the following facts:  (1) gas service at Valley Avenue was in Carmella Hamilton Price’s name until July 2003, when it was turned off and reconnected in Complainant’s name; (2) the Valley Avenue bill was in Complainant’s name until October 9, 2006, when the final account balance was issued in the amount of $167.14; Tr. 32; (3) the account number assigned to Complainant at the Valley Avenue address was transferred to the Chelwynde Avenue account;  (4)  the balance of $167.14 outstanding when Complainant closed  his Valley Avenue account was transferred to his ex-wife’s name, not to the Chelwynde Avenue account; (5) Complainant had been placed in the Customer Responsibility Program (CRP) as of April 3, 2008; Tr. 44; (6) Complainant received a LIHEAP grant of $609.60, which was credited to his account and then subtracted in accordance with PGW’s customer assistance program terms
; Tr. 46-47; (7) Complainant did not submit another payment to PGW after December 31, 2008; Tr. 47, PGW Ex. 2; (8) Complainant was removed from CRP as of March 23, 2009, and the full amount of the arrearage was returned to his bill.  Tr. 47; PGW Ex. 2 at 3.  


There was considerable discussion regarding whether the usage from the Valley Avenue account was being billed to Complainant after he had moved from that address.  When he moved, there was a balance of $167.14, which both parties assumed had been added to the Chelwynde Avenue bill.  After some discussion and an investigation of PGW records, however, PGW discovered that the balance of $167.14 had been added to Complainant’s ex-wife’s account, not to his, and that this was not an issue.  Her account received a separate account number, and Complainant’s account number was transferred to his Chelwynde Avenue account, without any arrearage attached.  Because the number stayed the same for both addresses, and because of the jump in the arrearage, Complainant suspected that PGW was billing him for the Valley Avenue usage after he had moved.  There is no evidence to support this suspicion.  



Complainant was adamant that he had never had the account at Valley Avenue transferred into his name, although PGW records indicate that it had been transferred on July 8, 2003 by his request.  PGW Ex. 3 at 7.  He saw this as an indication that PGW was not acting in good faith, since he had never agreed to this shift from his ex-wife’s name to his.  However, the account balance from Valley Avenue is not in question here.  Complainant presented this as an additional indication that PGW was capable of fraud, which would support his claim that PGW was overcharging him.  This exchange occurred on the record:
Complainant: My views (on PGW) I’d rather not discuss.  It’s not professional to say in front of the Judge.  But I feel as though it’s a crime for what P.G.W. is doing.  I’ve lived in Philadelphia all my life.  So I really know, plus I was a police officer so I’ve handled a lot of complaints.  I’m not going to discuss that right now because that’s not a matter.  But I know that they charge for other people’s bills and everything like that.  That’s why I’m complaining to be honest with you.
Mr. Farinas: Well, how do you know – that’s a serious charge.  How do you know you’ve been charged for other people’s bills?

Complainant:  Because – we’re two police officers.  And she has to go to work and I have to go work.  We only had a cat.  The cat is not turning the heat on.

Mr. Farinas:  Where does the other people’s bill come from?

Complainant:  Because other people may not have paid their bills and what they do is take the charges and you pay a percentage towards their bill.

Mr. Farinas:  Okay.  So when you go on CRP, is that in effect what you’re describing?

Complainant:  CRP gets other people to pay my bill?

Mr. Farinas:  Well, in a roundabout way, yes.  The other ratepayers are covering the amount of gas that you don’t pay for.

Complainant:  That’s not fair.  I never would have signed up if it says that in the contract, sir.  


Tr. 29-30.


In fact, the monthly bills of paying residential customers include a charge which is used to cover the cost of the customer assistance programs, as well as the cost to serve those who do not pay for their usage.  This practice is not sinister nor is it fraud; it is a way to ensure that the utility’s basic costs are covered while providing service to customers whose income makes it difficult to pay for service.  Those charges go down for everyone when customers pay their bills in a timely fashion, thereby reducing the need for other customers to cover the deficit.  


Complainant here suspects that the utility has charged him too much for the amount of gas that was used, which if substantiated, would be an actionable offense under the Public Utility Code and the Commission’s regulations.  He expressed his concern that he might be paying for his ex-wife’s usage at Valley Avenue.  Tr. 58.   


Complainant’s usage is shown below in order to compare the two available years’ data.  Because Complainant was on the CRP from April 2008 to February 2009, the billing amount does not provide a useful comparison.  To provide a rough estimate of the bill if the cost per CCF remained the same from one year to the next (in reality, this amount varies, but the actual cost is not available in this record.  This is intended to be illustrative, not conclusive evidence
).  However, the usage and degree days do provide a useful comparison.


Cycle
Usage
Degree
  Billed
Est. actual


 days
 CCF
 days
amount

October 2007
31
  7
  94
  $23.67

October 2008
31
35
217
$152.40
$34.45
November 2007
31
126
566
$288.63

November 2008
30
165
607
$152.40
$299.47
December 2007
34
297
920
$542.46

December 2008
35
302
981
$152.40
$552.66
January 2008
29
265
834
$449.49

January 2009
30
351
1155
$152.40
$244.29
February 2008
29
260
810
$481.01

February 2009
31
294
843
$152.40
$543.90
(cont.)
Cycle
Usage
Degree
  Billed
Est. actual


 days
 CCF
  days
amount

March 2008
31
200
617
$382.59

March 2009
28
188
565
$338.23

April 2008
29
  68
261
$152.40
$125.12
April 2009
30
109
330
$200.92

May 2008
30
  46
164
$152.40
$129.26
May 2009
30
  11
  85
  $30.97

June 2008
29
  22
    0
$152.40

June 2009
31
  10
  15
  $27.88
$129.62
July 2008
32
11
    0
$152.40
  $32.01
July 2009
30
   9
    0
  $26.23

August 2008
29
   9
    0
$152.40
  $26.19
August 2009
29
   9
    0
  $26.23
September 2008
30
10
  11
$152.40
  $27.00
September 2009
32
10
  10
  $27.35

PGW Exhibit 2.



There is no obvious difference which is not accounted for by the difference in the temperature from cycle to cycle.  


What seemed to alarm the Complainant was the jump in the billed amount after he was removed from the CRP for nonpayment of his bills.  This occurred on the March 23, 2009, bill when the arrearage which had been frozen when he entered the CRP and would have been forgiven at the rate of 1/36 per month if Complainant had made monthly payments, was reactivated and placed on his bill.  The action of cancelling the CRP for a customer who has failed to fulfill the CRP agreement is consistent with the terms of the agreement signed by the Complainant.  PGW Ex. 4.  


Since Complainant had moved since filing the Complaint and since terminating gas service at the Chelwynde Avenue address and he had not provided his new address to either the Commission nor PGW, he had not yet received the PGW exhibits at the time of the hearing.  The record was held open until October 22, 2009, to give him an opportunity to review the exhibits and inform me of any objection which he might have had.  He did not contact my office after the evidentiary hearing.  



There is no evidence of inadequate, inefficient, unsafe or unreasonable service, nor is there any violation of a Commission order or regulation or of the PGW tariff.  Therefore, the Complaint is dismissed.

CONCLUSIONS OF LAW


1.
The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, Complainant has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



2.
Any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).

3.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

4.
Complainant has not sustained the burden of producing evidence to support his Complaint.
5.
The action of cancelling the CRP for a customer who has failed to fulfill the CRP agreement is consistent with the terms of the agreement signed by the Complainant.  PGW Ex. 4.  




6.
There is no evidence of inadequate, inefficient, unsafe or unreasonable service, nor is there any violation of a Commission order or regulation or of the PGW tariff.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
The Complaint filed by Albert Arnold Price, Jr. against Philadelphia Gas Works at PUC Docket No. C-2009-2110963 is dismissed for failure to sustain his burden of proof.


2.
That the Secretary mark this docket closed.

Dated: December 2, 2009



__________________________________








Susan D. Colwell








Administrative Law Judge


� Complainant had attached a protection from abuse order issued against him by the Court of Common Pleas in Philadelphia County on December 6, 2006, which contained his Social Security number.  This was redacted in Commission records (paper and electronic) on July 27, 2009.  


� Under PGW’s CRP, the LIHEAP amount is credited to the program itself in order to assist all customers on the program; it is not subtracted from the assigned individual’s account. 


� Multiplying the $152.40 charge by the eleven months that Complainant was on CRP equals a total of $1,676.40.  If the bills for those months had been issued at the same charge per CCF as the comparative month, the total for those eleven months would have been $2,159.01.  This is a potential savings of $482.61 for the Complainant, which is theoretical since he paid only $1,454.36 from October 2007 to September 29, 2009, leaving an arrearage of $3,255.01.  
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