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HISTORY OF THE PROCEEDING

On July 22, 2009, Dusan Grmusa (Grmusa or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Dominion Retail, Inc. (Dominion or Respondent).  Complainant alleged that Respondent enticed him to switch from Duquesne Light Company (Duquesne) to Respondent for electric service with promises of 10% savings.  After the switch, he stated that his combined bill from Duquesne and Dominion was higher than with Duquesne alone in 2007 and 2008.  Complainant alleged that his rate had now tripled.  He further explained that he had received $1,800.00 from the low income home energy assistance program which lowered his balance due to $2,020.00 and which he could not pay with his monthly $710.00 Social Security check.  For comparison purposes he included copies of his bills from May, June and July of 2007 and 2008.  For relief he requested that Dominion and Duquesne refund all incorrect charges and that monetary penalties should be assessed against both entities.
By letters dated September 1, 2009, Respondent filed an Answer and New Matter, along with a Preliminary Objection seeking dismissal of the Complaint on the basis that it raised non-jurisdictional issues against a non-jurisdictional entity and therefore should be dismissed for lack of Commission jurisdiction and insufficiency as to substance.
This case was assigned to me on September 15, 2009.  According to Commission records, as of December 1, 2009, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or to its Preliminary Objection.
  Therefore, the factual allegations raised as New Matter are deemed admitted.
  The Preliminary Objection is now ready for ruling.  

FINDINGS OF FACT


1.
Complainant is Dusan Grmusa, who resides at 3150 Jacks Run Road, White Oak, PA 15131-2510.


2.
 Respondent is Dominion Retail, Inc., a licensed electric generation supplier.  Respondent is not a public utility. 
3.
 On July 22, 2009, Dusan Grmusa filed a Complaint with the Commission against Dominion alleging that his combined bill from Duquesne and Dominion was higher than with Duquesne alone in 2007 and 2008 and that he was not getting his 10% savings as promised by Dominion.
4.
 As relief, Complainant requested that Dominion and Duquesne refund all incorrect charges and that monetary penalties should be assessed against both entities.
5.
 By letters dated September 1, 2009, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint and a Preliminary Objection seeking dismissal of the Complaint on the basis that it raised non-jurisdictional issues against a non‑jurisdictional entity and therefore should be dismissed for lack of Commission jurisdiction and insufficiency as to substance.

6.
 Complainant, who receives electric utility service from Duquesne, voluntarily enrolled for electricity commodity service with Respondent in March of 2008 under a cancel-at-any-time-without-penalty contract at a price that was 10% less than the comparable Duquesne charge for an initial term through May 2008.  New Matter ¶ 1.
7.
 Duquesne billed Complainant for Respondent’s charges on its monthly bill.  Id.
8.
 Pursuant to the contract renewal provisions, after May 2008, Respondent could either propose a new fixed price which would go into effect upon customer acceptance or, alternatively, the contract would automatically renew on a month-to-month basis at a variable rate.  Id.
9.

Respondent did not guarantee that any fixed or variable renewal price would be less that Duquesne’s comparable price.  Id.
10.

Because of the extreme volatility of the wholesale energy marketplace in the summer of 2008, Respondent did not propose a new fixed price and instead its contract with Complainant automatically renewed at a month-to-month variable rate.  Id.
11.

In June 2008 the applicable price was $0.0833/kWh, while in July and August 2008 the price was $0.099/kWh.  Effective September 25, 2008, Dominion’s price was $0.0899/kWh which remained in place through January 2009.  Starting in February 2009 the price was $0.08440 which continued until Mr. Grmusa cancelled his contract.  Id.
12.
On May 28, 2009, Complainant cancelled service with Respondent.

13.

By its terms, Complainant’s contract with Respondent automatically renewed on a month-to-month basis and could be cancelled free at any time.  New Matter ¶ 2.
14.

By letter dated September 1, 2009, Respondent filed a Preliminary Objection seeking dismissal of the Complaint on the basis that it raised non-jurisdictional issues against a non-jurisdictional entity and therefore should be dismissed for lack of Commission jurisdiction and insufficiency as to substance.

15.
 Complainant did not file a response to the New Matter portion of Respondent’s Answer or to its Preliminary Objection.
16.
The following chart summarizes 2009 and 2008 Year-To-Date (YTD) usage information from the bills attached to Mr. Grmusa’s Complaint.

	Bill Date
	Month/Year           kWh Used YTD
	Month/Year             kWh Used YTD

	06/19/09
	Jun 08
	10,008
	Jun 09
	20,196

	05/20/09
	May 08
	8,748
	May 09
	18,588

	04/21/09
	Apr 08
	7,452
	Apr 09
	17,376

	03/20/09
	Mar 08
	5,544
	Mar 09
	14,484

	02/19/09
	Feb 08
	3,876
	Feb 09
	10,620

	01/21/09
	Jan 08
	2,328
	Jan 09
	5,472

	07/21/08
	Jul 07
	14,916
	Jul 08
	10,800

	06/19/08
	Jun 07
	14,388
	Jun 08
	10,008

	05/20/08
	May 07
	13,740
	May 08
	8,748


DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See, Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994). Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
The Complaint concerns the rates Complainant was charged under his contract with Respondent for the supply of electricity.  For purposes of the regulation of rates, Dominion Retail, Inc. is not a public utility as defined in 66 Pa. C. S. § 102.
  It is an electric generation supplier.  The Commission’s jurisdiction over electric suppliers, such as Respondent, is restricted to the activities set forth in 66 Pa. C.S. §2809(e) which state in pertinent part: 
In regulating the service of electric generation suppliers, the commission shall impose requirements necessary to ensure that the present quality of service provided by electric utilities does not deteriorate, including assuring that adequate reserve margins of electric supply are maintained and assuring that 52 Pa. Code Ch. 56 (relating to standards and billing practices for residential utility service) are maintained.

Respondent properly asserts in its Preliminary Objection that the Commission’s jurisdiction over electric generation suppliers, such as Respondent, does not extend to regulate the prices that Respondent, as an electric generation supplier, charges its customers under private contracts
.  See Delmarva Power & Light Co. v. Com. Of Pa., Pa. Publ. Util. Comm’n, PPL EnergyPlus, LLC v. Com. Of PA, 870 A.2d 901 (Pa. 2005); Petition of Dominion Retail, Inc. For Refund of Assessments Paid to the Public Utility Commission, Docket Number M-00061940 and Petition of Select Energy, Inc. For Refund Assessments Paid To the Public Utility Commission, Docket Number M-00061941, Initial Decision entered July 5, 2006.  I agree with Respondent that Complainant’s request for action against Respondent is not within the scope of section 2809(e).   
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593 (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993).  Because in this case the Commission lacks subject matter jurisdiction, a hearing in this case is not necessary or in the public interest and would be a fruitless exercise.
For the reasons stated above, Respondent’s Preliminary Objection will be granted, and Mr. Grmusa’s Complaint will be dismissed with prejudice.
I hasten to add that there is a possible explanation for the alleged triple increase in Mr. Grmusa’s bills.  Note the usage chart in my Finding of Fact No. 16.  He started with his service from Dominion in March 2008.  Attached to his Complaint he provided many of his bills from May 2008 through June 2009.  Comparing the data provided on cumulative electric usage on those bills showed that there is an obvious large increase in usage during the time Dominion provided service in 2008-2009 as compared to the months in 2007-2008 when Duquesne provided service.  In other words, his bill went up in large part because he was using more electricity, and not simply because the price went up, too.  Commission records show that this issue was the subject of his other identical Complaint filed against Duquesne (at Docket No. F‑2009‑2124303) on the same day as the Complaint against Dominion and which was closed with a Certificate of Satisfaction.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, but not the subject matter of this proceeding.



2.
The supply contract between Respondent and Complainant is a private contract.



3.
The Commission’s jurisdiction over electric generation suppliers does not extend to the prices charged in a private contract between an electric supplier and a customer.
 
4.
The Complaint can be dismissed without a hearing because the Commission lacks jurisdiction over the subject matter of the Complaint.


ORDER
THEREFORE, 
IT IS ORDERED: 

1.
That Dominion Retail, Inc.’s Preliminary Objection seeking to dismiss the Complaint filed by Dusan Grmusa at Docket No. C-2009-2124359 is granted.
2.
That the Complaint filed by Dusan Grmusa against Dominion Retail, Inc. at Docket No. C-2009-2124359 is dismissed.

Dated:  December 1, 2009



_____________________________








Louis G. Cocheres










Administrative Law Judge

� Pursuant to 52 Pa. Code § 5.63(a), Complainant’s response to New Matter was due on or before September 21, 2009.  


� Pursuant to 52 Pa. Code § 5.101(f) a reply to the Preliminary Objection was due on or before September 11, 2009.


� According to Commission’s regulations, a reply to new matter must be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).  


� “Public Utility.”





(2)	The term does not include:


(vi)	Electric generation supplier companies, except for the limited purposes as described in sections 2809 (relating to requirements for electric generation suppliers) and 2810 (relating to revenue neutral reconciliation).





66 Pa.  C. S. § 102 (“Public utility”)





� Furthermore, “A private contract is beyond the pale of this Commission to review.” David B. Lytle v. T. W. Phillips Gas & Oil Company, 2002 Pa. PUC LEXIS 44 (Pa. PUC 2002); see also Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Super. 61, 77 A.2d 102 (1950).�
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