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HISTORY OF THE PROCEEDING

On December 11, 2008, Timothy S. Creekmur (Mr. Creekmur or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent) alleging an inability to pay his electric bills and requesting a payment arrangement.  On January 5, 2009, Respondent filed an Answer addressing the material allegations of the Complaint.
A Telephone Hearing Notice dated January 26, 2009, advised the parties that an initial telephonic hearing was scheduled for April 28, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code 
§ 56.174.
A Prehearing Order was issued on February 13, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 
In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of four proposed exhibits for possible use at the hearing. 
The telephone hearing convened as scheduled on Tuesday, April 28, 2009, at 10:00 a.m.
  Timothy S. Creekmur appeared pro se and testified on behalf of the Complaint.  Tishekia E. Williams, Esq., represented the Respondent, which sponsored four exhibits and presented the testimony of Renee Tarpley, who is a regulatory assessor with Respondent responsible for reviewing informal and formal complaints filed with the Commission. 
The record closed upon the conclusion of the hearing on April 28, 2009.
FINDINGS OF FACT

1.
The Complainant is Timothy S. Creekmur, who resides at 190 Maple Avenue, Lot 37, Coatesville, PA 19320.
2. Respondent is PECO Energy Company.
3.
Complainant has been a customer of PECO since December of 2002.

4.
From December 2002 to July 2005, Complainant received electric service from PECO at 400 Lloyd Avenue, Downingtown, PA.  
5.
In July of 2005, Complainant and his family moved from the 400 Lloyd Avenue address to 746 Springfield Court, Downingtown, PA.  
6.
When Mr. Creekmur moved to the 746 Springfield Court address, PECO transferred $6,774.68 in unpaid charges from the previous address to the new account number connected to the 746 Springfield Court address.  
7.
Complainant received electric service from PECO at the 746 Springfield Court address until October 2006, when his account was finalized with a balance of $9,027.17.  
8. 
On February 23, 2007, Complainant initiated service at his current address of 190 Maple Avenue, Coatesville.  The $9,027.17 balance was transferred to his current PECO account on February 23, 2007.  PECO Exhibits 1 and 2, Tarpley Testimony.
9.
Mr. Creekmur currently lives at the 190 Maple Avenue address with his wife and his 21-year old daughter, who is a college student.  
10.
Complainant is employed full-time by the Veterans Administration and currently receives a yearly salary of $37,744.  He is the sole income provider for his household.
11.
From February 23, 2007, when Complainant initiated service at the 190 Maple Avenue address to April 6, 2009, Complainant had made only six (6) payments to his account:
	04/24/2007
	$6.00

	07/01/2008
	$100.00

	08/14/2008
	$50.00

	09/29/2008
	$100.00

	01/27/2009
	$110.51

	04/06/2009
	$135.81


In addition, a Low Income Home Energy Assistance Program (LIHEAP) payment of $140.00 was posted to his account on May 8, 2008.  PECO Exhibit 1.
12.
Complainant was enrolled in Respondent’s Consumer Assistance Program (CAP) on August 6, 2005.  In July of 2007, Mr. Creekmur reported an increase in income and was removed from the CAP program.  However, he was able to enter into a regular payment arrangement with the Company.  PECO Exhibit 2.
13.
Complainant was reinstated in CAP in September of 2007 and was again removed from the program in June of 2008 because his reported income exceeded the threshold income for enrollment in the program.  Id.
14.
On June 24, 2008, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 002407994.  The case was closed on October 3, 2008, with the BCS verbally informing Complainant that it was unable to establish a payment arrangement for him due to the large CAP arrears.  PECO Exhibit 3.
15.
From 2005 to 2007, Complainant entered into four payment arrangements with the Company: one in August of 2005, one in July 2006, one in July of 2008, and the final one in September of 2007.  He was removed from all four of them for non-payment.  PECO Exhibit 4.
16.
At the time of the hearing, Mr. Creekmur had a balance of $16,098.  PECO Exhibit 1.
DISCUSSION

In his Formal Complaint, Mr. Creekmur alleges his inability pay his electric bills and requests a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Complainant has been a customer of PECO since December of 2002.  From December 2002 to July 2005, Complainant received electric service from PECO at 400 Lloyd Avenue, Downingtown, PA, where he accumulated $6,774.68 in unpaid charges.  In July of 2005, Complainant and his family moved from the 400 Lloyd Avenue address to 746 Springfield Court, Downingtown, PA.  PECO transferred the $6,774.68 in unpaid charges from the previous address to the new account number connected to the 746 Springfield Court address.  Complainant received electric service from PECO at the 746 Springfield Court address until October 2006, when his account was finalized with a balance of $9,027.17.  On February 23, 2007, Complainant initiated service at his current address of 190 Maple Avenue, Coatesville.  The $9,027.17 balance was transferred to his current PECO account on February 23, 2007.  PECO Exhibits 1 and 2, Tarpley Testimony.  At the time of the hearing, Mr. Creekmur had an unpaid balance of $16,098 with Respondent.  Id.  Complainant does not dispute the balance.
Mr. Creekmur currently lives at the 190 Maple Avenue address with his wife
 and his 21-year old daughter, who is a college student.  He is the sole income provider for his household.  Complainant is employed full-time by the Veterans Administration and currently receives a yearly salary of $37,744.
  With an annual income of $37,744 for a household of three, Complainant falls between the 200% and 250% of the Federal Poverty guidelines.

Complainant has a very poor payment history.  From February 23, 2007, when Complainant initiated service at the 190 Maple Avenue address, to April 6, 2009, Complainant had made only six (6) payments to his account:

	04/24/2007
	$6.00

	07/01/2008
	$100.00

	08/14/2008
	$50.00

	09/29/2008
	$100.00

	01/27/2009
	$110.51

	04/06/2009
	$135.81


In addition, a Low Income Home Energy Assistance Program (LIHEAP) payment of $140.00 was posted to his account on May 8, 2008.  During the 25 months between February 23, 2007 and April 6, 2009, Complainant has paid only $642.32
 while accumulating a balance of $6,989.5, in addition to the $9,027.17 balance transferred from his prior addresses.  He has paid his monthly bill in full only twice: once on January 27, 2009 for $110.51, and again on April 4, 2009 for $135.81.  Both these payments were late.

Complainant was enrolled in Respondent’s CAP program on August 6, 2005.  PECO Exhibit 2.  In July of 2007, Mr. Creekmur reported an increase in income and was removed from the CAP program.  Id.  However, he was able to enter into a regular payment arrangement with the Company.  Id.  Complainant was reinstated in CAP in September of 2007 and was again removed from the program in June of 2008 because his reported income exceeded the threshold income for enrollment in the program.  Id.  On June 24, 2008, Complainant filed an informal complaint with the BCS at BCS Case No. 002407994.  PECO Exhibit 3.  The case was closed on October 3, 2008, with the BCS verbally informing Complainant that it was unable to establish a payment arrangement for him due to the large CAP arrears.  Id.  According to the Company, at the time of the informal determination complainant had reported CAP arrears in the amount of $12,846.82.  Tarpley Testimony.  

From 2005 to 2007, Complainant entered into four payment arrangements with the Company: one in August of 2005, one in July 2006, one in July of 2008, and the final one in September of 2007
.  He was removed from all four of them for non-payment.  PECO Exhibit 4. 

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  The statute is designed to address the problem of “increasing amounts of unpaid bills [that] now threaten paying customers with higher rates due to other customers’ delinquencies,” 66 Pa. C.S. § 1402(1), and “to achieve greater equity by eliminating opportunities for customers capable of paying to avoid the timely payment of public utility bills,” 66 Pa. C.S. § 1402(2), while “[ensuring] that service remains available to all customers on reasonable terms and conditions,” 66 Pa. C.S. § 1402(3). 
Section 1405 of the Public Utility Code authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility, customers and applicants within the limits established by Chapter 14.  66 Pa. C.S. § 1405(a).  Complainants who claim inability to pay their utility bills are not entitled to receiving Commission-issued payment arrangements.  It is up to the discretion of the Commission to determine, in a case by case basis, whether both parties, the customer complainant and the utility company, will benefit from the issuance of a payment arrangement pursuant to the guidelines of Chapter 14.  
In George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348, (Final Order entered December 6, 2007), the Commission vacated a payment arrangement issued to Mr. Crawford by the BCS, in part because the record demonstrated a lack of good faith effort on the part of Mr. Crawford to pay his utility bills.  The evidence in the present case warrants a similar result.  Although Mr. Creekmur has not received a prior Commission payment arrangement, his consistently poor payment history in the context of his household makeup and annual income demonstrates a disturbing negligence towards his responsibility to pay for services used.   Issuing a payment arrangement in this instance will only enable Mr. Creekmur to continue evading his responsibility to PECO Energy Company.  I note that at the hearing, Mr. Creekmur testified that in June of 2009 he would have access to his retirement account, which would allow him to pay approximately $2,000 towards his $16,098 balance accumulated in his PECO account.  Complainant is strongly encouraged to make that payment if he has not done so yet.  

However he manages his household budget, Complainant will have to pay the Respondent for the electricity he consumes.  By law a public utility is entitled to receive payment for the service it provides.  Scaccia  v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988); Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Final Order entered August 20, 1992.  It must be remembered that many of the paying customers are struggling themselves to pay their families living expenses, including public utility bills.  All customers, regardless of financial means, have an obligation to pay for utility service.  
For the reasons stated above, Mr. Creekmur Complaint is dismissed with prejudice for failure to carry his burden of proof.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.
4.
The Respondent is entitled to payment for its service.  Scaccia  v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Timothy S. Creekmur against PECO Energy Company, at Docket No. C-2008-2079322 is denied and is hereby dismissed.

2.
That the record at Docket No. C-2008-2079322 be marked closed.
Dated:

December 7, 2009


_____________________________








Eranda Vero









Special Agent
� The hearing on April 28, 2009, was recorded on tape, no court reporter being present.


� Complainant testified that his wife is unemployed due to health problems.


� Mr. Creekmur testified that he had received a raise in August of 2008.


� 6+100+50+100+110.51.+135.81+140=642.31


� Two of these payments arrangements with the Company are the result of Complainant’s enrollment in CAP.
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