BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela Thomas					:	
							:
v. :		F-2009-2102639
:
Duquesne Light Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 14, 2009, Pamela Thomas (“Thomas” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) complaining Respondent refused to open a new account with her for electrical service on the grounds she owes money on a previous account left unpaid by her estranged husband, and threatened to terminate service unless Complainant pay the unpaid balance of $1,283.32 to Respondent.

		Duquesne Light filed an answer and new matter in response to the complaint on May 12, 2009.  In its responsive pleading, Duquesne Light avers Complainant was a joint ratepayer on two accounts in her husband’s name from two previous addresses when Complainant resided with her husband.  Duquesne Light admits Complainant never personally applied for service but was an adult occupant residing in the premises and is responsible for any unpaid balance.  Duquesne Light requests the complaint should be dismissed and Complainant should be ordered to pay the $1,283.32 fee.  
		On June 16, 2009, I was assigned this case, which was scheduled for an initial telephonic hearing to be conducted on July 23, 2009.  A Telephone Hearing Notice was sent to Complainant and Duquesne Light on that date.  On June 17, 2009, the undersigned issued a Prehearing Order.  

The presiding officer convened the initial hearing as scheduled on July 23, 2009.  Complainant appeared pro se and Duquesne Light was represented by Krysia Kubiak, Esquire.  Attorney Kubiak presented the testimony of Joseph Becker, and offered five exhibits, marked Exhibits 1, 2, 4, 5, and 6, which exhibits were admitted into evidence on July 23, 2009.  In response to testimony provided at the hearing, Respondent moved for submission of one additional exhibit, Exhibit 7, which exhibit is an updated Exhibit 2.  After providing Respondent with an opportunity to submit sufficient copies of Exhibit 7, this exhibit was admitted into evidence on July 23, 2009 over Complainant’s objection upon its receipt after the conclusion of the hearing.    

The transcript of the hearing contains seventy (70) pages.  Complainant made a final statement on the record and Respondent filed a brief on September 10, 2009.  

On September 17, 2009, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Pamela Thomas, currently receives mail at P.O. Box 261, Monroeville, Pennsylvania 15146.  (Tr. 17; Duquesne Light Exhibits 5 & 7). 

2.	Complainant resided at 520 Sunnyfield Drive, Monroeville, Pennsylvania 15146, (“520 Sunnyfield”) with her husband, Barron Thomas, from July 2006 to December 7, 2006.  (Tr. 27, 29, 36; Duquesne Light Exhibit 1).

3.	Respondent provided electric service to 520 Sunnyfield from July 2006 to December 7, 2006 and payments were made on the account.  (Tr. 27, 29, 36; Duquesne Light Exhibit 1).

4.	Complainant called Respondent on November 20, 2006, and requested cancellation of service at 520 Sunnyfield.  (Tr. 30, 46; Duquesne Light Exhibits 2 and 5).

5.	Complainant requested new electric service at 4402 McKenzie Drive, Monroeville, Pennsylvania 15146 (“4402 McKenzie”) which service began on December 11, 2006.  (Tr. 27, 30, 46; Duquesne Light Exhibits 2 and 5).

6.	As of December 7, 2006, Respondent was owed $506.58 on the unpaid balance for 520 Sunnyfield.  (Tr. 36; Duquesne Light Exhibit 1).

7.	Respondent carried over the unpaid balance from 520 Sunnyfield to the new account for 4402 McKenzie, and continued to receive payments on the electric account.  (Tr. 46; Duquesne Light Exhibit 1).

8.	Complainant resided with her husband at 4402 McKenzie from December 2006 to February 2008.  (Tr. 30, 31, 37).  

9.	On February 1, 2008, Complainant cancelled service at 4402 McKenzie Drive effective February 4, 2008 and provided a forwarding address.  (Tr. 30, 31, 47).

10.	As of February 28, 2008, the amount of $1,283.32 remained unpaid on the account at 4402 McKenzie.  (Tr. 37, 47; Duquesne Light Exhibits 2 and 5).

11.	On December 1, 2008, first Complainant’s husband and then Complainant separately applied for service at 302 Shadow Wood Court, Trafford, Pennsylvania 15085 (“302 Shadow Wood”).  (Tr. 30, 31, 48; Duquesne Light Exhibit 5).

12.	Respondent denied both applications until such time as the prior balance ($1,283.32) was paid.  (Tr. 48).

13.	Complainant moved into 1620 Ridge Avenue, North Braddock, Pennsylvania 15104 (“1620 Ridge”) and began residing with her father in late 2008.  (Tr. 22).

14.	Complainant’s father, Alexander Spencer, called on January 5, 2009,  cancelled electric service in his name effective on January 6, 2009, and requested Respondent open a new account in Complainant’s name because Complainant now lived at 1620 Ridge and he was vacating the residence.  (Tr. 49).

15.	On January 6, 2009, Respondent posted a 72-hour, “Using Without a Contract”, termination notice on 1620 Ridge for using electricity without a contract pending receipt of an application from Complainant. (Tr. 49-51; Duquesne Light Exhibit 5).

16.	 On January 9, 2009, Complainant applied to receive electric service from Respondent at 1620 Ridge.  (Tr.19, 21, 22, 49; Duquesne Light Exhibit 1). 

17.	Respondent denied Complainant’s request to have electric services put in her name until she first paid to Respondent $1,283.32 on a past due balance in addition to paying $344 in security deposit.  (Tr. 23, 49, 50; Duquesne Light Exhibit 1).

18.	On or about January 9, 2009, Respondent sent to Complainant a letter which erroneously indicated $344 was paid on the past-due account.  (Tr. 50).

19.	 Prior to 2009, Complainant was aware Respondent was owed money on an electric services account opened up by Complainant’s husband, Barron Thomas, for electric services received while Complainant and her husband lived together at 520 Sunnyfield and 4402 McKenzie.  (Tr. 25, 26).

		20.	 Both accounts concerning 520 Sunnyfield and 4402 McKenzie were listed under Complainant’s husband’s name but while Complainant resided with her husband at those addresses, she handled paying bills for the household.  (Tr. 30-32).

		21.	On January 20, 2009, Respondent posted a 72-hour, “Using Without a Contract”, termination notice on 1620 Ridge for using electricity without a contract. (Tr. 51).

		22.	On January 22, 2009, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”), which filing delayed termination of electrical services by Respondent.  (Tr. 51; Duquesne Light Exhibits 4 & 5).

		23.	On February 20, 2009, BCS rendered a decision on the informal complaint in Respondent’s favor, indicating Complainant could get service in her name if she paid the initial security deposit ($344) plus $21 each month to pay off the arrears.  (Tr. 52; Duquesne Light’s Exhibit 4).

		24.	On March 5, 2009, Respondent posted a 72-hour notice on 1620 Ridge for using electricity without a contract. (Tr. 52).

		25.	On March 12, 2009, Respondent posted a 48-hour notice on 1620 Ridge for using electricity without a contract. (Tr. 52).

		26.	 On April 1, 2009, Respondent terminated electric service to 1620 Ridge.  (Tr. 52).

		27.	Complainant continued to use electricity at 1620 Ridge from January 2009 until services were terminated on April 1, 2009 but did not make payments on that account.  (Tr. 52).

		28.	On April 23, 2009, Complainant filed a formal complaint with the Commission. (Tr. 52).
DISCUSSION

		On April 14, 2009, Complainant filed a formal complaint with the Commission alleging Respondent refused to open a new account with her for electrical service on the grounds she owes money on a previous account left unpaid by her estranged husband, and threatened to terminate service unless Complainant pay the unpaid balance of $1,283.32 to Respondent.

Motion for Sanctions

		On May 19, 2009, Respondent served a request for documents upon Complainant which requested, inter alia, for a copy of the mortgage, deed or lease for every place where Complainant lived over the previous five years.  Complainant did not respond to the utility company’s request.  On June 23, 2009, Respondent filed a Motion for Sanction for Failure to Respond to Discovery Requests wherein Duquesne alleged Complainant Thomas had not responded to the Motion for Sanctions.  On July 1, 2009, the presiding officer issued a First Interim Order that required Complainant to provide the requested material on or before July 17, 2009.  Complainant did not respond to the Motion for Sanctions or the First Interim Order.

At the initial telephonic hearing, Respondent made a motion for sanctions as a result of Complainant’s failure to comply with the First Interim Order.  At the time of the initial telephonic hearing, Complainant acknowledged receiving the discovery request and the First Interim Order, and acknowledged she did not respond to either.  However, Complainant indicated at the hearing she did not respond to either the discovery request or the First Interim Order because the request and the Order were irrelevant and had nothing to do with her complaint.  

Complainant averred the information requested was irrelevant because Respondent did not request that information at the time she applied for electrical services.  Respondent indicated it requested the information in order to verify or refute its records, which show Complainant was an adult occupant in prior premises and incurred unpaid balance amounts, back to a period of time that is outside the statute of limitations and for which Respondent no longer maintained records due to the passage of time.  The information requested, if provided, would have gone to show whether Respondent’s record-keeping was accurate.

At the hearing, the presiding officer notified the parties that, as a result of Complainant’s refusal to provide the requested material and her refusal to comply with the judge’s order, the presiding officer granted the Motion for Sanctions.  Therefore, all the matters alleged by the utility company regarding the contents of the documentation requested were accepted as true.  The utility company alleged Complainant was an “adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested,” and therefore, she was a “customer” as that term is defined at 66 Pa.C.S.A. §1403[footnoteRef:1].   These alleged facts were taken as established in favor of the utility company and against Complainant, for the purposes of this proceeding.  In other words, it is presumed Complainant’s name appears on the mortgage, deed or lease for each of the two properties at which she resided with her husband at 520 Sunnyfield Drive and 4402 McKenzie Drive.   [1:  	“Customer” is defined at 66 Pa. C.S.A. §1403, as a “natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  ] 


Denied Application for Service

		Complainant appeared pro se and did not submit any documents into evidence.  She testified Respondent was in error to deny her application for electric service at 1620 Ridge.  Complainant contends Respondent is unable to provide a copy of an application showing she applied for service and accepted responsibility to pay for electric services at the residences she shared with her husband prior to her application for service at 1620 Ridge Avenue.  Complainant averred she cannot be financially responsible for any bills unless she signed her name agreeing to be responsible.  Complainant contends she is not responsible to repay the balance owed by her husband and she never agreed to pay it.  Complainant argues the Commission should sustain her complaint and find she is not responsible to pay off the balance prior to obtaining electric service from Respondent at 1620 Ridge.  

		Respondent’s witness testified Respondent’s computer records show Complainant was an adult resident in the premises where Respondent provided electric services under an account in Complainant’s husband’s name.  Respondent contends Complainant benefitted from receiving the electric services and she knew about the accruing account balances because she paid the household’s bills for electric service.  Respondent avers it was correct to deny Complainant’s application for electric service at 1620 Ridge until such time as Complainant provides a security deposit equal to two months’ service and pays the amount still owing on the previous account.

Respondent utility company is required under the statute located at 66 Pa. C.S.A. §1501, to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities,… as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.”  Furthermore, the same statute requires all utility companies to conform to and comply with all regulation and orders of the Commission but each public utility “may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  

		As a creature of the legislature, the Commission only has those duties, powers, responsibilities and jurisdiction specifically granted to it.[footnoteRef:2]  In this matter, the Commission’s responsibility extends to determining whether Respondent utility company violated the regulations or statute.  As the party seeking the intervention from this Commission, Complainant bear the burden of proving Respondent violated provisions of the Public Utility Code or the Public Utility Commission’s regulations in some fashion.[footnoteRef:3]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:4]  Such a showing must be by a preponderance of the evidence[footnoteRef:5].  Complainant can meet this burden if she presents evidence which is more convincing, by even the smallest amount, than the evidence presented by Respondent.[footnoteRef:6]   [2:  	Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 162 (1985).  
]  [3:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
]  [4:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [5:  	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [6: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
] 


		Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence[footnoteRef:7], which is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:8]   [7:  	Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704. 
 ]  [8:  	Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).] 

		
In this case, Complainant failed to show she was not an adult occupant of the household who benefitted from the electric service Respondent provided at the Sunnyfield and McKenzie residences.  Complainant also failed to show Respondent was in violation of the statutes or regulations which it required Complainant to pay the past due balance from the other two residences before Respondent would provide electric service to Complainant at 1620 Ridge.  

In contrast, Respondent provided sufficient evidence to show Complainant lived with her husband at the Sunnyfield and McKenzie residences, she was an adult at all times during her residence in those locations, and she used and enjoyed the electrical service provided by the utility company under her husband’s name.  In addition, the evidence presented proves Complainant handled the payment of bills and communication with the utility company concerning these utility accounts due to her status as Barron Thomas’ wife and as a consumer.  Complainant was an adult occupant at the Sunnyfield and McKenzie residences at which the past due account balances accrued.  Complainant has not provided sufficient evidence to rebut or refute the evidence.
 
Accordingly, the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent appropriately required Complainant to pay the unpaid balance from the two previous electrical services accounts prior to opening an account for Complainant in her current residence.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service when the Respondent required Complainant to pay the unpaid balance of $1,283.32 and a security deposit of $344 in order to have electrical service transferred into her name.  
	
ORDER

THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Pamela Thomas versus Duquesne Light Company at Docket No. F‑2009-2102639 is hereby dismissed.

2.	That Complainant is required to pay the amount of $1,283.32 to Respondent plus a security deposit equal to two months’ service prior to opening an account with Respondent.

3.	That Complainant must pay to Respondent the cost of any electrical service which Complainant received at 1620 Ridge Avenue, North Braddock, Pennsylvania 15104 from February 1, 2009 to date.

	 
Dated: November 18, 2009	_________________________
					Katrina L. Dunderdale
					Administrative Law Judge
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