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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by Equitable Gas Company (Equitable) of the Commission’s Opinion and Order entered on September 30, 2009 (September 30 Order), in the above-captioned proceedings.

History of the Proceeding

		On April 1, 2009, Equitable filed a proposed tariff supplement to its Tariff Gas – Pa. P.U.C. No. 22, containing changes in the Purchased Gas Cost (PGC) included in tariff rates resulting from Equitable’s projected cost of gas purchased for the twelve-month period from October 1, 2009, to September 30, 2010.  The Company filed that tariff supplement with the Commission pursuant to Section 1307(f) of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 1307(f), and the Commission’s regulations at Section 53.61, et seq., of Title 52 of the Pennsylvania Code, 52 Pa. Code §§ 53.61, et seq.  

		In accordance with Section 5.231 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.231, Equitable, the Office of Trial Staff (OTS), the Office of Small Business Advocate (OSBA) and the Office of Consumer Advocate (OCA) explored the possibility of settlement.  Equitable, OTS and OCA achieved a settlement (Joint Settlement Agreement) prior to the dates set for submission of further testimony.  Hearings were held on June 15 -16, 2009, where the Parties stipulated to the admission into the record of their written testimony and exhibits.  The prehearing conference generated a twenty-six-page transcript, and the hearings generated an additional 226 pages of notes of testimony.

		On June 25, 2009, Equitable, OTS and the OCA (the Settling Parties) filed the Joint Settlement Agreement, together with their supporting statements.  Dominion Retail filed Objections to the Joint Settlement on July 6, 2009, and NRG Energy filed its Objections to the Joint Settlement on July 6, 2009.  Equitable and NRG Energy submitted Briefs on the only litigated issues (concerning the appropriate value of the BTU Conversion Factor) on or before July 6, 2009, and submitted Reply Briefs on July 8, 2009.  The record closed on July 9, 2009.

		By their Recommended Decision dated July 16, 2009, ALJs Meehan and Dunderdale recommended approval of the Joint Settlement Agreement.  With regard to the only litigated issue in this proceeding, the BTU Conversion Factor, the ALJs recommended adoption of the position advanced by NRG Energy which proposed a BTU Conversion factor of 1.057.  Timely Exceptions were filed by Equitable solely with regard to the issue of the BTU Conversion Factor.  No Reply Exceptions have been filed.
	 
	In our September 30 Order, we supported the approval of the ALJs’ Recommended Decision and the Joint Settlement Agreement, except for the issue of capacity release revenue associated with the release of long-term TETCO capacity to Columbia Gas of Pennsylvania (Columbia).  With regard to that issue, we determined that Equitable was not entitled to twenty-five percent of the capacity release revenues associated with the long-term release of TETCO capacity to Columbia.  As such, we modified the ALJs’ Recommended Decision accordingly via our September 30 Order.

	On October 5, 2009, Equitable advised the Commission that it was withdrawing from the portion of the Joint Settlement Agreement relating to the TETCO capacity release and exercising its right to litigate this issue.

	On October 15, 2009, Equitable filed its Petition.  By Opinion and Order entered at this docket on October 22, 2009, we granted reconsideration pending further consideration of the merits.  No responses to the Petition have been filed.  The merits of Equitable’s Petition are now before us for a determination.

Discussion

Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g), relating to rescission and amendment of orders, establishes a party’s right to seek relief following the issuance of a final Commission decision.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  Also, the standards for our consideration of a petition for relief following the issuance of a final decision are well settled.  See Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).

		Under the standards set forth in Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.  It has also been held that, because a grant of relief on such petitions may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances. West Penn Power v. Pennsylvania Public Utility Commission, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).

		Equitable makes several arguments in support of its Petition.  In our view, the argument which most directly supports reconsideration relates to the state of the record at the time when we decided the TETCO capacity release issue.  Equitable is correct in stating that our September 30 Order determined that the “OTS position” was adopted.  We observed that the OTS’ position described the TETCO capacity as excess capacity, and that supported a finding that Equitable was not entitled to a 75-25% sharing mechanism for that non-recallable capacity release.  Equitable Petition at 13-14.  See also, September 30 Order at 13-14.

		In its Petition, Equitable asserts that we overlooked the fact that when the OTS joined in the Settlement, the OTS agreed that “to the extent that any testimony and accompanying exhibits are inconsistent with this settlement, they are deemed withdrawn.”  Joint Settlement Agreement filed on June 24, 2009, at 15.  Equitable argues that since the initial OTS’ position and evidence in support thereof was withdrawn by the Joint Settlement Agreement, “[t]here is no evidentiary basis for the Commission’s rejection of the settlement with respect to the TETCO capacity release.”  Petition at 14 (footnote omitted).

		It is axiomatic that our determination on this issue must be supported by substantial evidence of record.  Mill v. Pennsylvania Public Utility Commission, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pennsylvania Public Utility Commission, 623 A.2d 6 (Pa. Cmwlth. 1993).  Here, Equitable argues that because of the withdrawal language found in the Joint Settlement Agreement, there is no evidence, much less substantial evidence, to support our finding on the TETCO capacity release issue.  

		Ordinarily, we would require something more than a simple statement by parties to an action in order to accomplish withdrawal of evidence.  However, in this action, we have formally approved all aspects of the Joint Settlement Agreement except for the TETCO capacity release issue.  Our September 30 Order did not address the Parties’ purported withdrawal of contradictory positions and testimony in any way other than approval.  September 30 Order at 20.  It is equally clear that the ALJs approved the Joint Settlement Agreement in all respects.  R.D. at 34.

		This unusual circumstance could create confusion over whether or not evidence previously introduced may actually be used in support of our determination of this issue.  However, we can act at this time to remove all doubt.  Out of an abundance of caution, we will provide for additional proceedings to ensure that this evidentiary question is resolved with full consideration of all Parties’ due process rights.  On that basis, we will grant reconsideration on this limited issue.

		Based upon the foregoing, the issue of the TETCO capacity release will be remanded to the Office of Administrative Law Judge for evidentiary hearings limited solely to that issue.  We direct that the process be moved forward as expeditiously as possible.  All Parties are free to submit such evidence as they deem appropriate and make legal arguments to the presiding ALJ as appropriate.  As usual, the ALJ will determine admissibility.  Given the narrow issue involved, the presiding ALJ is free to establish abbreviated briefing schedules.  Thereafter, the presiding ALJ will provide a recommendation to the Commission for disposition of the TETCO capacity release issue.  If any exceptions to the recommendation are filed, they must be filed within five business days of the issuance of the presiding ALJ’s recommendation.  We will not entertain replies to exceptions in this instance.  We note that in granting reconsideration and providing for remanded proceedings, we are vacating the determination of the TETCO capacity release issue made in the September 30 Order.[footnoteRef:1] [1: 	We have reviewed Equitable’s argument that even a remanded proceeding will not provide for a fair and impartial resolution of this issue due to the determination made in our September 30 Order.  Petition 16-17.  We reject this argument.  All Parties, including Equitable, will have the opportunity to produce evidence in support of their positions and argue that evidence as they deem appropriate.  Any determination we make after receiving the recommendation on remand will be based upon that evidence and those arguments.  Equitable’s argument here has no foundation whatsoever.] 


Conclusion

		Based on the foregoing discussion, we will grant reconsideration on the merits and remand this proceeding to the Office of Administrative Law Judge for expedited hearings and a recommendation consistent with this Opinion and Order, limited to the issue of the TETCO capacity release; THEREFORE,

IT IS ORDERED:  

1.	That the Petition for Reconsideration filed by Equitable Gas Company on October 15, 2009, is granted, consistent with this Opinion and Order. 

2.	That this proceeding is remanded to the Office of Administrative Law Judge for such further expedited proceedings as may be required and a recommendation on remand limited to the issue of the TETCO capacity release.

3.	That any exceptions filed to the recommendation on remand must be filed within five (5) business days of the issuance of the recommendation.  No replies to exceptions will be entertained.


								BY THE COMMISSION,


								James J. McNulty
								Secretary

(SEAL)

ORDER ADOPTED:  December 17, 2009

ORDER ENTERED:  December 21, 2009
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