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	License Application of EnerNOC, Inc. for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Broker/Marketer
	Docket Number:           A-2009-2109812


ORDER

BY THE COMMISSION:
On May 5, 2009, EnerNOC, Inc. (EnerNOC) filed an application seeking to become a licensed electric generation supplier (EGS) in the service territories throughout the Commonwealth of Pennsylvania.  The application was filed pursuant to the Commission’s regulations at 52 Pa. Code §§54.31-54.43, which became effective on August 8, 1998, and which were established under section 2809 of the Public Utility Code, 66 Pa. C.S. §2809.
Section 2809 provides in pertinent part that:

License Requirement.--No person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators and other entities, shall engage in the business of an electric generation supplier in this Commonwealth unless the person or corporation holds a license issued by the Commission.

An electric generation supplier is defined as:

A person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators or any other entities, that sells to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company, or that purchases, brokers, arranges or markets electricity or related services to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company.


66 Pa. C.S. §2803
EnerNOC is a foreign corporation, incorporated in the State of Delaware, and is registered to do business in the Commonwealth of Pennsylvania as of March 25, 2009.  
EnerNOC is registered as a curtailment service provider (CSP) in PJM, operating as an aggregator of demand response resources in PJM’s electricity markets, including serving retail customers that seek to participate in PJM’s economic load response programs, interruptible load for reliability program, and the Reliability Pricing Model (RPM) auctions as permitted under PJM’s FERC-approved Tariff and Operating Agreement.  As a CSP, EnerNOC does not have any recurring financial exposure to any Pennsylvania electric distribution company or any PJM load serving entity.  Also, as a CSP, EnerNOC assumes obligations in PJM’s RPM market to supply capacity in the form of demand resources.  Such commitments require EnerNOC to provide advance security to PJM to ensure that resources will be available when necessary for reliability consistent with PJM’s FERC-approved Credit Policy. 

As a broker/marketer, EnerNOC proposes to provide broker/marketer services to commercial, industrial and governmental customers; including consultative services regarding supply options and current market conditions; and energy procurement services to help businesses and institutions navigate complex energy markets and buy energy more cost effectively.  EnerNOC states that it will not take title to electricity or make or process utility payments on behalf of its customers.  Customers will pay their bills directly to the electric distribution companies (EDC) and/or the winning EGSs.  Currently, EnerNOC does not intend to provide these services to residential customers.  Therefore, Chapter 56 residential service regulations do not apply.


If EnerNOC chooses to provide broker/marketer services to residential customers in the future, however, EnerNOC will notify the Commission Secretary by letter immediately and be required to comply with, and be governed by, applicable Chapter 56 residential service regulations as set forth in the Commission Order Guidelines for Maintaining Customer Service at the Same Level of Quality Pursuant to  66 Pa. C.S. §2807(d), Assuring Conformance with 52 Pa. Code Chapter 56 Pursuant to  66 Pa. Code Chapter 56 Pursuant to §2809(e) and (f) and Addressing the Application of Partial Payments (M-00960890 F0011).  Thus, we deem it appropriate to reiterate certain items with respect to Chapter 56 of our regulations.  Chapter 56 (52 Pa. Code Chapter 56) is applicable to residential accounts.  An EGS cannot physically disconnect a residential customer from the electricity grid; therefore, the rules relating to residential service termination are not applicable to EGSs.  An EGS may seek to terminate its generation service through an appropriate written notice to the customer and the distribution company.  The residential customer can then attempt to repair their relationship with the supplier, seek a new supplier, or default to utility service at capped rates in accordance with the utility's obligations under section 2807(e), 66 Pa. C.S. §2807(e).  The customer would only be disconnected from the electricity grid pursuant to appropriate regulations if the customer failed to meet its obligations to the utility or the EGS that has been designated by the Commission as the provider of last resort.

Additionally, we take this opportunity to remind the licensee that its officers, representatives and employees have agreed to lawfully abide by all Commission regulations, procedures and orders, including Emergency Orders, which may be issued verbally or in writing during any emergency situations that may unexpectedly develop from time to time in the course of doing business in Pennsylvania.
EnerNOC has provided proofs of publication in Pennsylvania newspapers and proofs of service to the interested parties as required by the Commission.
Regarding the financial and technical requirements of the license application, EnerNOC has supplied its Form 10-K for the year ended December 31, 2008.  Additionally, EnerNOC has provided employment information for its chief officers indicating that they have the necessary broker, marketing, utility and/or regulatory experience.  Sufficient information has been provided by EnerNOC to demonstrate its financial and technical fitness in order to be licensed as a broker/marketer in the Commonwealth of Pennsylvania.
EnerNOC did not provide a $250,000 bond as required by the license application; however, it did provide a letter of credit in the amount of $10,000 and requests that the Commission reduce its security requirement from $250,000 to $10,000.  In support of this request, EnerNOC explains that it will not be taking title to electricity and that it will not be required to add, collect or remit gross receipts taxes to the Pennsylvania Department of Revenue.  
Although EnerNOC requests a $10,000 bonding level, EnerNOC displays a different business model than that of other companies for which we have granted a $10,000 bonding level.   EnerNOC as described above is registered as a CSP within PJM.  Note that pursuant to the Commissions regulations at 52 Pa. Code §54.40 (c), the initial security level required from each applicant is $250,000.  Modifications of this amount commensurate with the nature and scope of business anticipated to be conducted in this Commonwealth may be granted where substantial evidence is submitted in support of the modification.  A request for modification of this initial security level may be made in conjunction with the filing of the application.  The license will be issued contingent on the submission of proof that the applicant has obtained a bond, or other approved security in the amount directed by the Commission.  In addition, we will direct EnerNOC to notify the Commission 45 days prior to a change in its business model, whereby EnerNOC takes title to generation supply and/or bills its customers directly for that generation supply.  This will provide the Commission with an opportunity to review and adjust EnerNOC’s approved bonding level prior to EnerNOC implementing those changes.
We will set EnerNOC’s initial bonding level at $10,000 and direct the Bureau of Fixed Utility Services (FUS) to review an appropriate level of bonding for CSP/EGS applicants.  If FUS determines that a $10,000 bonding level is not sufficient for EnerNOC, FUS shall issue a Secretarial Letter under delegated authority and notify EnerNOC of the appropriate level, which is subject to review under 52 Pa. Code §5.44(a).
EnerNOC has provided the required Pennsylvania Emergency Management Agency contact information.

As of December 8, 2009, no protests have been filed.

We find that the applicant:

1. Is fit, willing and able to properly perform the service proposed in conformance with applicable provisions of the Public Utility Code and lawful Commission orders and regulations, specifically including 52 Pa. Code Chapter 56 (relating to Standards and Billing Practices for Residential Utility Service).

2.
Has agreed to lawfully abide by all Commission regulations, procedures and orders, including Emergency Orders, which may be issued verbally or in writing during any emergency situations that may unexpectedly develop from time to time in the course of doing business in Pennsylvania.

We further find that the proposed service, to the extent authorized by the license, will be consistent with the public interest and the policy declared in the Electricity Generation Customer Choice and Competition Act.
Upon full consideration of all matters of record, we find that approval of this application is necessary and proper for the service, accommodation and convenience of the public; THEREFORE,

IT IS ORDERED:

1.
That the application of EnerNOC, Inc. is hereby approved, consistent with this Order.

2.
That EnerNOC, Inc.’s request for a reduction in the bonding level from $250,000 to $10,000 is hereby granted in part and denied in part.


3.
That the Bureau of Fixed Utility Services is directed to review and determine an appropriate bonding level for EGS applicants currently acting as a Curtailment Service Provider and if necessary issue a Secretarial Letter stating the reviewed bonding level for EnerNOC, Inc.


4.
That a license be issued authorizing EnerNOC, Inc. to begin to offer, render, furnish or supply electric generation supplier services to the public in the service territories throughout the Commonwealth of Pennsylvania, as specified in the Order.


5.
That if EnerNOC, Inc. proposes to change its business model as described in the Order, it must notify the Commission at least 45 days prior to the changes.  With the notice, the Company must provide an update to the nature and scope of business information that was required by Pa. Code §54.40(c) to justify the modification granted in Ordering Paragraph No. 2, as modified by a Secretarial Letter issued per Ordering Paragraph No. 3.  This will provide the Commission the opportunity to review EnerNOC, Inc.’s bonding level and adjust as appropriate, prior to EnerNOC, Inc. implementing the proposed changes to its business model.




6.
That if EnerNOC, Inc. changes its business model without providing to the Commission the notice and information required in Ordering Paragraph No. 5, then the reduced bonding level permitted by Ordering Paragraph No. 2, as modified by a Secretarial Letter issued per Ordering Paragraph No. 3, shall cease effective with the date of the change in the business model.  The level of bonding effective at that time shall be $250,000 or the level required by 52 Pa. Code §54.40, whichever is greater.

7.
That this proceeding at Docket No. A-2009-2109812 be closed.
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BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)
ORDER ADOPTED:  December 17, 2009
ORDER ENTERED:  December 21, 2009
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