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REPLY BRIEF OF THE COMMONWEALTH
This brief responds to two aspects of the PECO Post-hearing brief: the
classiﬁcatién of the line that.runs under Gradyville Road and the valae of the testimony
offered by #Ile Company’s expert.

A. The Repulations Regarding Service Lines

The' brief submitted by PECO reveals the Company’s complete failure or refusal
to accept that the Commission’s 1'égulations must take precedence over the Company’s
tariff, at least as interpreted by Scott Neumann. The brief repeats Mr. Neumann’s
testimony régarding the line that runé imder Gradyville Road, catling it a service line that
ends 18 inc’i;es into Park property. The Company’s position depends on that line (“the
short line™) having the legal classification of “service line.” The line is not a service line,

It cannot enjoy that status because it does not fulfill the requirements established by the
regulatory definition of service line.

DCNR, and no doubt the Commission, can understand PECO’s reluctance to
embrace the regulation and thé case law that makes the regulation superior to the tariff in
the event of a conflict of terms.’ If the Commission sees a conflict between the
regulatory definition and PECO’s application of “service line,” it will need to conform its
findings to ﬂ}e regulation. Administrative convenience is not a valid reason for adopting

a position inconsistent with the law. See Office of Consumer Advocate v. Pa, American

Water 1997 Pa. PUC LEXIS [63.

} See Captex Piece Dye. Inc. v. UGI Corporation, 1983 Pa. PUC LEXIS 40; 57 Pa. PUC 200 and PUC v.
North Fast Heat & Light Co., 1987 Pa. PUC LEXIS 236; 64 Pa. PUC 395. Sce also 52 Pa. Code § 64.213,
concerning telecommunications regulation. “A public utility commission, like any other agency, cannot
ignore or fail to apply its own regulations, and the persons subject to the regulations are also bound.”
Consumer Advocate v. Pa. Utitity Comm., 853 A 2d. 1097 (Cmuwlth. Ct. 2004) aff’d. by the Supreme Court

without published opinion.




In DCNR’s view, there is no need to apply the law concerning the relative
importance of the Code, regulations, and tariff in this dispute. There is really no conflict
between the regulation and the tariff. The tariff and the regulatory definition of service
line can be :1'ead together to give effect to both which satisfies the Statutory Construction
Act and imbaﬁs an orderly solution to the quandary presented by the 1972 construction
and the 206_7 outage, which brought up the ownership issue. |

Because the line that runs under Gradyville Road (“the shott line”) cannot be a
service line, it need not stop at the point the Company argues is the point of delivery.”
The serviceiline is the only line that has the 18-inch limitation set by the regulations and
Section 6.1 of the tariff,

| Find_ing that fhe short line and the “long line,” the continuation of the S000-volt
line to the Mansion, together create a trunk ling is the most reasonable result for the
Commissioﬁ to reach. A trunk lineisa subset of the line extensions, the subject of
Section 7 of the tariff. Finding that the entire line is a trunk line not only fits the
definitions df line extension (r'egulatory) and trunk line (Section 7.1 of the tariff), it also
solves the problem which is raised by finding that the “long line” is a service line, the
only possiblé alternative, under the regulations, to the trunk line designation. That
problem with classifying the line as a service line arises at the beginning of the long line:
Where is thé beginning? The short line would have to be considered simply an addition
to the supply line, allowing the aerial line along Gradyville Road to become the

underground line required for the long line to be considered a service line (regulatory

* Neither the tariff definitions of point of delivery nor Section 3.3 of the tariff imposes the 18-inch
limitation on the point of delivery. That limitation comes up only in documents that are not law. (H.T.
177, 178} '



definition). In this scenario the question of where the ser?ice line would begin is
unanswerable.

Thé better conclusion is that the entire line is a trunk line. It connects to
customérs by two single-phase distribution lines that run from the junction box to
individual éustomers (DCNR Ex. 1) and, farther along the 3-phase segment and after the

transformer, to the Mansion’s receiving equipment, the meter.

B. PECO’s Testimony

Although there was quite a bit of “extra” unsworn testifying by the Company’s
counsel dur:ing the Company’s case, all the sworn testimony was offered by Scott
Neumant.

1, Tﬁe Commission decided at the hearing that M. Neumann could offer his
interpretatidn of the tariff. (H.T. 130) His authority was not extended to the never-
approved Désign Practices and Electrical Requirements that are DCNR Ex. 10 and PECO
Redirect Ex I (HL.T. 132) which are the bases for the 18-inch limitations alleged for
facilities other than a service line.

2. All of Mr. Neumann’s testimony to the effect that the short line installed in
1972 was a éervice line is erroneous. The regulation which detines (and (ieﬁned) service
line eliminates that line from the definition. All the tariff interpretation that depends
upon that de;ﬁnition is therefore also erroneous.

3. The courts have determined that hearsay admitted without objection cannot, .
without corroboration, be used by an administrative forum to support a necessary finding.

See Anderson v. Department of Public Welfare, 79 Pa. Cwith. 182, 468 A.2d 1167

(1983), citedi in W.S. v. Department of Public Welfare, 882 A.2d 541 (Pa. Cwith, 2005).




Mr. Neumann’s hearsay statements, which purport to explain how the Company operated
during the Eyears before he joined it in 1985, have not been corroborated to the extent they
rely on 1egél]y useless citations to the tariff that lead to circular reasoning, “Legally
useless cite{tions” also includes citations that are not to the iariff, but, rather, to ‘t.he Design
Practices (bCNR Ex. 10) or Electriéal Requirements (PECO Redirect Ex. 1), which do

not have the force of law.

CONCLUSION
Log:ic and careful analysis, as opposed to the Company’s interpretation by habit
and convenience, require the conclusion that the 5000-volt line belongs and ahways
belonged to PECO. Respect for the relative positions of the regulations, the tariff, and
the Company’s unapproved engineering guidances and the rules of evidence demands

that PECO take responsibility for the 5000-volt distribution line.

Respectfully submitted,
szbi £ / @‘/Ww
Virginia J. Davison ‘
Assistant Counsel

Department of Conservation and
Natural Resources
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