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:
INITIAL DECISION

Before

Mark A. Hoyer
Administrative Law Judge

HISTORY OF THE PROCEEDING
On May 21, 2009, Jill Monahan (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Columbia Gas of Pennsylvania, Inc. (“Columbia” or “Respondent”).  Complainant alleges that she is not responsible for payment of the gas bill arrearages for service provided by Columbia to 2368 Saranac Avenue, Pittsburgh, Pennsylvania from September 2008 through the end of January 2009.  Complainant alleges that she is not responsible for payment because Devin Montgomery was listed as the ratepayer for the account during this time period and her name was not listed as a ratepayer.  On June 24, 2009, Columbia filed an Answer to Formal Complaint.  
A Telephone Hearing Notice was mailed to the parties on June 30, 2009 scheduling an initial telephonic hearing for Thursday, September 10, 2009 at 10:00 a.m.  A Prehearing Order was issued by the undersigned on July 9, 2009.  The initial hearing was held by telephone from Pittsburgh, Pennsylvania as scheduled.  Complainant appeared pro se and testified on her own behalf.  She did not present any additional witnesses or offer any exhibits into evidence.  Larry R. Crayne, Esquire, represented Columbia at the initial hearing.  Columbia presented the testimony of one witness, Diane Brown.  Columbia offered four exhibits that were marked and admitted as “Ex. 1” through and including “Ex. 4.”  No briefs were filed.  However, on September 11, 2009 the undersigned received a one-page letter from Columbia’s representative, Larry R. Crayne, Esquire.
  The resulting hearing record consists of a transcript containing 33 pages and four exhibits.  The record closed by Interim Order Closing the Hearing Record on September 25, 2009.  This matter is now ripe for decision.      
FINDINGS OF FACT

1.
Complainant, Jill Monahan, resides at 2368 Saranac Avenue, Pittsburgh, Pennsylvania (Tr. 10).      

2.
Complainant receives gas utility service provided by Columbia at 2368 Saranac Avenue (Tr. 10).       
3.
On September 2, 2008, Devin Montgomery established an account with Columbia for gas utility service for 2368 Saranac Avenue.  His name is the only name on this account (Tr. 26; Ex. 1).  
4.
Columbia’s records for Devin Montgomery’s account list Complainant as an adult occupant of 2368 Saranac Avenue (Tr. 26).

5.
Complainant was not listed as a ratepayer on the account for service provided to 2368 Saranac Avenue for the period from September 2, 2008 through January 31, 2009 (Tr. 24-26; Ex. 1).
6.
On January 13, 2009, a termination notice was sent by Columbia to Devin Montgomery to terminate gas utility service to 2368 Saranac Avenue (Tr. 26).

7.
On January 27, 2009, Complainant called Columbia to establish an account for gas utility service at 2368 Saranac Avenue in her name.  Because there was a pending termination notice and she was listed as an “occupant” in Columbia’s records, and because she was denying responsibility for the bill in Devin Montgomery’s name, Columbia required Ms. Monahan to provide a lease (Tr. 26).  
8.
On February 2, 2009, Complainant faxed a copy of the first page of a Residential Lease dated August 27, 2008 for the Saranac Street premises to Columbia to establish service in her name.  (Tr. 18-19, 26-27; Ex. 2). 

9.
On February 27, 2009, Complainant faxed a two-page Residential Lease dated February 1, 2009 to Columbia.  Columbia had asked Ms. Monahan to provide a correct lease because Columbia determined that the Residential Lease she faxed on February 2, 2009 had been altered and it did not contain a signature page (Tr. 27; Ex. 2).   
10.
Complainant admitted that she has resided at 2368 Saranac Avenue, Pittsburgh, Pennsylvania from February 1, 2009 to the date of the hearing (Tr. 16, 20). 

DISCUSSION
Ms. Monahan filed the instant formal complaint because she believes she is not responsible for payment of the Columbia gas bill for service provided to 2368 Saranac Avenue prior to February 1, 2009.  According to her, she was not an “occupant” of the premises prior to February 1, 2009.  Ms. Monahan contends that Devin Montgomery is responsible for gas utility service provided to 2368 Saranac Avenue from September 2, 2008 through January 31, 2009, not her, because he was the ratepayer for the account.  The account was in his name alone.  She contends that she is only responsible for gas utility service provided since February 1, 2009.  

In response to Ms. Monahan’s arguments, Columbia contends that Ms. Monahan is responsible for gas utility service provided to 2368 Saranac Avenue between September 2, 2008 and January 31, 2009 because she was an adult occupant of the premises during that time period.  The issue presented by the instant case is whether the evidence of record in this proceeding establishes that Ms. Monahan was an adult occupant of the premises located at 2368 Saranac Avenue between September 2, 2008 and February 1, 2009, and, if so, for what time period(s).  If the evidence of record establishes that Ms. Monahan was an occupant of the Saranac Avenue premises at any time between September 2, 2008 and January 31, 2009, Ms. Monahan may perhaps be held responsible for service provided by Columbia for the time period she lived there under the theory of unjust enrichment.  

Section 1403 of Chapter 14 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §1403, defines the term “customer” as follows:
“Customer.” A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.
66 Pa. C.S. §1403 (emphasis added).  

Based upon Chapter 14 of the Code, there appear to be two classes of natural persons responsible for payment of bills rendered for residential utility service as “customers.”  The first class includes those natural persons in whose names a residential service account is listed.  The second class includes adult occupants whose names appear on the mortgage, deed or lease of the property for which the residential utility service is requested.  In order for an adult household member whose name is not on the account to be a “customer,” the person must occupy the premises where service is provided and his/her name must appear on the mortgage, deed or lease of the property.      


As the party seeking affirmative relief from the Commission, Ms. Monahan bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Ms. Monahan must show that the respondent public utility, Columbia, is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 

The secondary burden, the burden of persuasion, requires a party to present evidence sufficient to establish a prima facie case.  See Wigmore, §§2487, 2489 at 296-297, 301.  A prima facie case “shifts” the secondary burden to the opponent.  McDonald v. Pennsylvania Railroad Company, 348 Pa. 558, 36 A.2d 492, 495-496 (1940).  Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

Ms. Monahan has met her initial threshold burden of proving that she is not responsible for the bill for gas service provided by Columbia between September 2, 2008 and January 31, 2009.  She testified that she is not a ratepayer on the account and Columbia’s records prove that gas utility service for the Saranac Avenue property was in Devin Montgomery’s name alone.  See Transcript p. 10, Ex. 1. 

Since Ms. Monahan established a prima facie case, the burden shifts to Columbia to prove that Ms. Monahan is responsible for payment of the bills for gas service provided to the Saranac Avenue premises between September 2, 2008 and January 31, 2009, even though her name is not on the account.  To do so, Columbia must prove that Complainant is a “customer” because she is an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  Or, alternatively, Columbia must prove that Complainant resided at the Saranac Avenue premises and benefited from the service provided.  
The testimony of Complainant regarding when she began residing in the Saranac Avenue premises was not credible at all.  In addition, Complainant’s testimony regarding alterations she made to the Residential Lease dated August 27, 2008 (Ex. 2) also was not credible.  Exhibit 2 has been altered but exactly what alterations were made to it has not been established.  In spite of this, Columbia failed to establish that Complainant was an occupant of the Saranac Avenue premises prior to February 1, 2009.  Therefore, Columbia has failed to prove that Ms. Monahan benefited from the provision of gas utility service to the premises prior to February 1, 2009.  She cannot be held responsible for payment for service provided prior to February 1, 2009.

The Residential Lease (Ex. 2) consists of a photocopy of the front page of a lease that was faxed by Complainant to Columbia.  Complainant did not fax a signature page to Columbia or any other pages of the document (if there were any other pages besides a signature page).  Even though Ms. Monahan’s testimony that she “added” her name to Ex. 2 was not credible, this exhibit is not a sufficient basis for a finding of fact that Ms. Monahan began residing in the Saranac Avenue premises in September 2008.  Because this exhibit is an altered copy of a portion of an original document that was faxed to Columbia and then photocopied, the undersigned will not give it any weight here.  After reviewing Exhibit 2 and the testimony in the record regarding it, the undersigned concludes that the document has been altered although exactly what alterations have been made is unknown.  It cannot be used as the basis for a finding of fact.  
In Walker v. Unemployment Comp. Board of Review, 367 A.2d 366 (Pa. Cmwlth. 1967), the Pennsylvania Commonwealth Court set forth the following guidelines to lessen earlier confusion regarding the use of hearsay in administrative proceedings:

(1) Hearsay evidence properly objected to, is not competent evidence to support a finding of the Board; (2) Hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. (citations omitted) (emphasis in the original)

367 A.2d at 370.  

Columbia offered the testimony of one witness, Diane Brown, who testified that Columbia’s records indicate that when Devin Montgomery telephoned Columbia to establish service in his name on September 2, 2008 he told Columbia that Ms. Monahan was an occupant and she was listed as an occupant on his account by Columbia.  Transcript, pp. 25-27.  This evidence is uncorroborated hearsay and cannot support a finding of fact pursuant to Walker.



In her formal complaint, Ms. Monahan averred that, “I moved into the above address (2368 Saranac Avenue) on Sept.. 1, 08, with a roommate Devin Montgomery.”  Formal Complaint, p. 5.  Counsel for Columbia did not question Ms. Monahan regarding this averment at the hearing.  The Formal Complaint was not offered into evidence as an exhibit by either party.  In its Answer to Formal Complaint, paragraph 4.B., Columbia admitted that “Complainant ‘moved into’ Saranac Avenue, Pittsburgh, PA 15216 (the “Premises”) on September 9, 2009.” (Emphasis added).  Clearly, the date of September 9, 2009 in Columbia’s Answer is erroneous.  The formal complaint was filed May 21, 2009.  

The undersigned cannot guess what Columbia is admitting in its answer.  If Columbia had simply admitted the averment by Complainant set forth in the preceding paragraph and not listed a date in its Answer, or if it had admitted the averment and restated the same date set forth in the Formal Complaint (September 1, 2008) then, by Commission regulation, the fact that Complainant moved into the Saranac Avenue premises on September 1, 2008 would have been admitted by Complainant.          
Section 5.405 of the Pennsylvania Code provides as follows: 
(a)  Pleadings listed in §5.1 (relating to pleadings allowed) shall, without further action, be considered as part of the record as pleadings. 

 (b)  Except as provided in subsection (c) and in the case of a noncontested proceeding, a pleading, or any part thereof may not be considered as evidence of a fact other than that of filing thereof unless offered and received into evidence. 

 (c)  A fact admitted by a party in an answer, filed under oath, to a numbered allegation in a pleading may be considered as evidence of the fact without the pleading and answer being offered and received into evidence. 

 (d)  Subsections (a) and (b) supersede 1 Pa. Code §35.125(d) (relating to order of procedure). Subsection (c) supersedes 1 Pa. Code §35.35 (relating to answers to complaints and petitions).

52 Pa. Code §5.405.

In summary, the only evidence presented by Columbia that Ms. Monahan began residing in the Saranac Avenue premise in September 2008 is the testimony of its witness, Diane Brown.  Ms. Brown testified that the listed ratepayer for the account, Devin Montgomery, informed Columbia that Ms. Monahan was an “occupant” when service was established.  This evidence is hearsay and must be corroborated by other competent evidence in the record in order to support a finding of fact.  No other competent evidence of the fact that Ms. Monahan began residing at the Saranac Avenue premise in September 2008 was received into evidence.  Columbia’s exhibit, “Ex. 2,” is an incomplete copy of a Residential Lease, has been altered, and the exact nature of the alteration(s) has not been established.  Consequently, Columbia’s exhibit, “Ex. 2,” cannot be given any weight in this proceeding.  The Formal Complaint filed by Ms. Monahan was not offered into evidence.  Ms. Monahan’s averment in the Formal Complaint that “I moved into the above address (2368 Saranac Avenue) on Sept.. 1, 08, with a roommate Devin Montgomery,” is not an admission of this fact pursuant to 52 Pa. Code §5.405 because of Columbia’s Answer discussed above.  Additionally, Ms. Monahan was not questioned about this averment at the hearing.    
Accordingly, the complaint is sustained.  Complainant is not responsible for payment of the gas utility bill for service provided to 2368 Saranac Avenue, Pittsburgh, Pennsylvania from September 2, 2008 through the end of January 2009.  Her responsibility for service to this premise began on February 1, 2009.        
  
            
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and issues raised in this proceeding. 

2.
Complainant proved that she was not a ratepayer on the account for gas service provided to 2368 Saranac Avenue, Pittsburgh, Pennsylvania between September 2, 2008 and the end of January 2009.  66 Pa. C.S. §332.    



3.
Respondent failed to establish that Complainant was an adult occupant of the premise located at 2368 Saranac Avenue, Pittsburgh, Pennsylvania at any time prior to February 1, 2009.    



4.
Complainant is not responsible for payment of the bill for gas utility service provided by Respondent to 2368 Saranac Avenue, Pittsburgh, Pennsylvania between September 2, 2008 and January 31, 2009.  



5.
Hearsay evidence that is not corroborated by other competent evidence in the record cannot support a finding of fact.  Walker v. Unemployment Comp. Board of Review, 367 A.2d 366 (Pa. Cmwlth. 1967).


6.
A pleading or any part thereof may not be considered as evidence of a fact other than the filing thereof unless offered and received into evidence.  A fact admitted by a party in an answer, filed under oath, to a numbered allegation in a pleading may be considered as evidence of the fact without the pleading and answer being offered and received into evidence.  52 Pa. Code §5.405.          
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the complaint of Jill Monahan against Columbia Gas of Pennsylvania, Inc. at Docket No. C-2009-2111417 is hereby sustained.
2.
That Complainant, Jill Monahan, is not responsible for the billings for gas utility service provided by Columbia Gas of Pennsylvania, Inc. to 2368 Saranac Avenue, Pittsburgh, Pennsylvania prior to February 1, 2009.  

3.
That Complainant, Jill Monahan, is responsible for the billings for gas utility service provided by Columbia Gas of Pennsylvania, Inc. to 2368 Saranac Avenue, Pittsburgh, Pennsylvania beginning February 1, 2009.  

Date: December 11, 2009


________________________



Mark A. Hoyer







Administrative Law Judge

C-2009-2111417  Jill Monahan  v. Columbia Gas of Pennsylvania, Inc. 
Jill Monahan  

2368 Saranac Avenue 
Pittsburgh  PA  15216
248.721.6004
Larry R Crayne  Esquire
Columbia Gas of Pennsylvania Inc.
238 Johnston Road
Pittsburgh PA  15241
412.831.5462
� This one-page letter from Larry R. Crayne, Esq. to the undersigned, dated September 10, 2009, is being forwarded to the Commission’s Secretary’s Bureau to be included in the case file.    
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