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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Expedited Approval, filed by PPL Electric Utilities Corporation (PPL) on November 16, 2009, pursuant to Section 703(g) of the Public Utility Code (“Code”), 66 Pa. C.S. § 703(g), and Section 5.41 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.41, to amend the Joint Petition for Settlement previously approved by Commission Order entered June 30, 2009, at the above-captioned Docket Number.  The PP&L Industrial Consumer Alliance (PPLICA) filed an Answer to the Petition on November 23, 2009.  On November 30, 2009, the Sustainable Energy Fund of Central Eastern Pennsylvania filed a letter in support of PPL’s Petition for Expedited Approval.

History of the Proceeding

		By Order entered June 30, 2009, the Commission approved a Joint Petition for Settlement (Settlement) regarding PPL’s Default Service Program and Procurement Plan for the Period January 1, 2011 through May 31, 2014.  PPL was directed to submit Revised Supply Master Agreements (SMAs), consistent with the terms of the June 30, 2009 Opinion and Order as an integral part of its Compliance Filing.  On July 1, 2009, PPL made a compliance filing to satisfy the directive in our June 30, 2009 Opinion and Order.

		On October 21, 2009, PPL filed the results of its Request for Proposal (RFP) Process and Rules (October Solicitation), including the proposed bid results for provider of last resort service for all Residential and Small Commercial and Industrial Customers electing to receive default service from PPL beginning January 1, 2011.  The October Solicitation included results for three RFPs: (1) a full-requirements RFP; (2) a block energy RFP; and, (3) an AEC RFP.  Each of the three RFPs is applicable to the eight month supply period January 1, 2011 through August 31, 2011.

		The October Solicitation was performed pursuant to the Commission approved RFP Process and Rules as filed by PPL Electric on July 1, 2009, in compliance with our June 30, 2009 Opinion and Order.

		By Secretarial Letter Issued October 22, 2009, the Commission found that further investigation was not warranted in light of the fact that the bid results from the October Solicitation appeared to have been conducted in accordance with the RFP Process and Rules, filed pursuant to the Commission’s June 30, 2009 Opinion and Order.  However, the Commission found that the Tier I Photo-Voltaic AEC RFP was non-competitive.  Accordingly, the Commission rejected the bid results for the Tier I Photo-Voltaic AEC RFP.  The results of each of the other RFPs were accepted by the Commission.  Pursuant to the terms of the RFP, the rejected bid quantities will be included in PPL’s third Default Service Plan (DSP) solicitation scheduled for January 19, 2010.  Petition at ¶ 12.

		On November 16, 2009, PPL filed the instant Petition requesting that the Commission amend the Settlement by eliminating the debt rating requirement in Article 4.1.1 in order to facilitate competitive bidding for the procurement of solar energy credits.  We note that copies of the Petition were served on the Parties to the underlying proceeding.

		On November 23, 2009, PPLICA filed an Answer to the Petition, which, while not opposing the Petition, urged the Commission to explore methods to confirm that adequate Photo-Voltaic (PV) AECs exist for 2010 and beyond, and to ensure that the holders of those credits do not engage in inappropriate withholding or other market strategies to unreasonably increase the costs of those credits.

		On November 30, 2009, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a letter in support of PPL’s proposal to amend its AEC RFP.  SEF agrees with PPL that the proposed revision will serve to increase the number of bidders qualified to participate in the solicitation for the procurement of PV AECs.

Discussion

The Settlement approved by the Commission’s June 30, 2009 Opinion and Order included a provision that PPL undertake a series of competitive bid processes to obtain: (1) full requirements default service supply; (2) spot market default service supply; (3) block energy default service supply; and , (4) AECs.  Under the full requirements and spot market default service contracts, suppliers must provide a proportional share of AECs.  The block and AEC RFPs are conducted to acquire a portion of default supply solely for residential customers.  The block supplies, totaling 300 MW, do not include AECs as part of the supply provided, so AECs are purchased for that portion of supply through a separate RFP.  Petition at ¶ 7.

On July 1, 2009, PPL submitted its RFP Process and Rules as directed by our June 30, 2009 Opinion and Order.  Each of the RFPs, including the AEC RFP, established certain minimum basic pre-qualifying requirements for suppliers to bid into any solicitation.  Petition at ¶ 9.  The subject of the instant Petition relates to certain financial requirements designed to provide reasonable assurance that potential AEC bidders have sufficient financial capability to perform if they are successful bidders in the AEC RFPs.  These requirements are:

Article 4 Section 4.1.1
(3)  A potential bidder is required to demonstrate, inter alia, that its, or its guarantor’s, unsecured senior long-term debt rating (or issuer rating, if the unsecured senior long-term debt rating is unavailable) is currently available from Standard & Poor’s, Fitch Ratings, or Moody’s Investor Services, and;

(4) A potential bidder must submit a credit application, together with certain financial information…

Petition at ¶ 9.

According to PPL’s independent, third-party RFP administrator, NERA Economic Consulting (NERA), a group of potential bidders in the AEC RFP for Tier 1 and Tier 1 PV and Tier II AECs were disqualified because they are relatively small entities that do not have a debt rating as required under Article 4.1.1 of the AEC RFP.  To address this issue, PPL proposes to remove Section 4.1.1(3) from the AEC RFP pursuant to our authority to rescind or to amend prior Orders at 66 Pa. C.S. § 703(g).  PPL believes that removal of the debt rating requirement of Article 4.1.1(3) is likely to increase the number of competitive bids submitted by small, non-rated entities that would otherwise not qualify to bid.  PPL states that because of the relatively low total cost for AECs, it does not believe that elimination of the rated debt requirement for AEC bidders, as noted above, will present a substantial increased risk of nonperformance.  Petition at ¶ 14.  Applicants would continue to be required to submit a credit application, together with financial information as required by the RFP.  In addition, if any entity qualifies as non-rated, it would not qualify for any unsecured credit under Section 12.3 of the AEC SMA and, therefore, would be required to post the full performance assurance as required by Section 12.1 of the AEC SMA.  Petition at ¶ 14. 


Section 12.1 of the AEC SMA states:

12.1  Requirement for Performance Assurance.  With respect to Aggregate Transactions, if at any time and from time to time during the term of this Agreement, Aggregate Buyer’s Exposure exceeds the Unsecured Credit on any Business Day, then Buyer shall request that Seller post Performance Assurance in an amount equal to the amount by which Aggregate Buyer’s Exposure exceeds the Unsecured Credit (rounding to the nearest $25,000), less any Performance Assurance already posted with Buyer.  Notwithstanding the above, Seller shall only be required to post the required Performance Assurance to the extent the amount of required Performance Assurance is equal to or greater than $50,000.  Subsequent and incremental requests for Performance Assurance shall be in $25,000 increments.  Buyer’s request for Performance Assurance shall not be disputed by Seller.


PPL has also requested expedited treatment of the instant Petition seeking Commission action at the Public Meeting of December 17, 2009.  This request is made because the next DSP solicitation is scheduled for January 19, 2010, and the bidder qualification due date is January 5, 2010.  PPL believes that it is in the public interest for the Commission to grant its request to amend the current AEC RFP as described above to be effective for bidders wishing to qualify for the next DSP solicitation.  Petition at ¶ 16.  This modification could avoid rejection of additional AEC solicitation results as noncompetitive.  Petition at ¶ 16. 

PPLICA is the only Party that filed an Answer to the Petition.  While PPLICA does not oppose PPL’s request, PPLICA expresses the following concern:

PPLICA is extremely concerned that the 2011 PV requirements may be difficult to achieve on a state-wide basis.  In addition, because there is no statutory dollar cap on the amount of the alternative compliance payment for PV credits, the potential shortage in supply in comparison to demand may enable larger entities to inappropriately increase the price for PV credits.  Although some transaction, such as the results of the PPL RFP’s for blocks of credits, will be reported to the Commission, other transactions will not.

PPLICA Answer at 2.

		PPLICA requests that we explore methods to confirm that adequate Photo-Voltaic (PV) AECs exist for 2010 and beyond, and to ensure that the holders of those credits do not engage in inappropriate withholding or other market strategies to unreasonably increase the costs of those credits and/or the costs of alternative compliance penalties.  PPLICA Answer at 2.

		While we believe that PPLICA raises a valid concern, the consideration of such issues is beyond the limited scope of this Opinion and Order.  We note however, that the 2009 Annual Report on the AEPS Act will address the adequacy of PV AECs for 2010 and beyond.

Finally, as noted, SEF submitted a letter in support of PPL’s proposal to amend its AEC RFP.  SEF agrees with PPL that the proposed revision will serve to increase the number of bidders qualified to participate in the solicitation for the procurement of PV AECs.  It is also of the opinion that PPL’s proposal is in the public interest because it will remove barriers to the participation by smaller entities, which it avers will stimulate the distribution market as well as the utility scale market.  We agree with SEF’s opinions on this matter.

Conclusion

	We concur with PPL’s reasoning that by eliminating the debt rating requirement of its bidder qualifications, the market for Tier 1, Tier 1 PV and Tier II AECs will be available to more prospective bidders.  We base our decision, in part, on PPLs’ assurance that by doing so there will not be a substantially increased risk of nonperformance, particularly given the Performance Assurance provisions of Section 12.1 of the AEC SMA.  Accordingly, we will grant PPL’s Petition to Amend its prior Settlement Agreement regarding its Default Service Plan and acquisition of Alternative Energy Credits; THEREFORE,

	IT IS ORDERED:

	1.  That the Petition of PPL Electric Utilities Corporation for Expedited Approval to Amend Request for Proposal for Alternative Energy Credits Under Default Service Procurement Plan, is granted.

	2.  That the Request for Proposals Process and Rules regarding Alternative Energy Credits be amended as described within the body of this Opinion and Order.
 
	3.  That PPL Electric Utilities Corporation shall submit an Amended Request for Proposals Process and Rules regarding Alternative Energy Credits, Article 4, Bidder Qualifications, Section 4.1.1, within ten (10) days of the date of entry of this Opinion and Order.

	4.  That PPL Electric Utilities Corporation shall cause notice of this Commission action to be served, in a timely manner, upon the bidders whose solicited bids for Tier I, Tier I Photo-Voltaic and Tier II Alternative Energy Credits were rejected by Secretarial Letter issued on October 22, 2009, as non-competitive.

	5.  That the request for relief set forth in the Answer of the PP&L Industrial Consumer Alliance is denied as being beyond the limited scope of this Opinion and Order. 

	6.  That this proceeding shall be marked closed.
[image: ]
						BY THE COMMISSION,


							James J. McNulty
							Secretary


(SEAL)
ORDER ADOPTED:  December 17, 2009
ORDER ENTERED:  December 28, 2009
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