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OPINION AND ORDER


BY THE COMMISSION:

Before the Commission for consideration and disposition is a Petition for Clarification (Petition) of our Opinion and Order of October 9, 2009.  The Petition was filed at this docket by Pennsylvania Electric Company (Penelec) on October 26, 2009.  

History of the Proceeding

This proceeding had its origin in a number of Formal Complaints, alleging reliability, safety and quality of service disputes which were filed against Penelec between March 10, 2008, and May 30, 2008.  Penelec filed Answers to each of the Complaints.  Because the Complaints all raised the same or substantially similar issues relative to Penelec’s elimination of its Outdoor Area Lighting Service (OAL Service), they were consolidated.  
On September 15, 2008, the case was heard by ALJ Robert P. Meehan.  Complainants Betty Lou Shoup (Shoup) and Janet E. Fochtman (Fochtman) each appeared by telephone.  They were not represented by an attorney.  They both testified in support of their respective Complaints and did not submit any exhibits.  Penelec, represented at the hearing by an attorney, presented testimony and supporting exhibits.  None of the other Complainants appeared at the hearing.  Penelec moved for the dismissal of the Complaints of those who did not appear at the hearing.  That motion was granted on-the-record.  The record, consisting of the 42-page transcript of the hearing of September 15, 2008, and two Penelec exhibits, was closed by Interim Order issued November 17, 2008.
On November 19, 2008, the ALJ issued an Initial Decision.  The ALJ confirmed his ruling granting Penelec’s motion to dismiss the Complaints of those Complainants who did not appear at the hearing to prosecute their respective Complaints and dismissed those Complaints with prejudice.  I.D. at 1-2.  However, the ALJ sustained the formal Complaints filed by Shoup at Docket No. C-2008-2031300 and by Fochtman at Docket No. C‑2008-2035103 and prohibited Penelec from putting into effect its Tariff rules and regulations providing for the elimination of its OAL Service.  The ALJ directed Penelec to submit to the Commission a plan for replacing outdoor mercury vapor lighting with outdoor lighting that is in compliance with existing Federal and state laws and regulations.  I.D. at 2.
On January 5, 2009, Penelec filed three Exceptions to the Initial Decision.  The Complainants did not file Replies to the Exceptions.
On March 26, 2009, we adopted an Opinion and Order affirming the Initial Decision as modified by the Motion of Commissioner Kim Pizzingrilli, denied the Exceptions of Penelec, and directed that in addition to the Parties of record and Penelec that a copy of the Opinion and Order be served on the Metropolitan Edison Company (Met-Ed).   That Opinion and Order was entered on May 8, 2009 (Opinion and order of May 8, 2009).
On May 22, 2009, Penelec filed a Petition for Reconsideration/Rehearing of our Opinion and Order of May 8, 2009.
On May 28, 2009, we granted the Petition for Reconsideration/Rehearing within the meaning of Pa. R.A.P. 1701(b)(3), pending review of and further consideration on the merits of the Petition.

On June 3, 2009, a Secretarial Letter issued advising all active Parties to this proceeding that an extension of time for compliance with the Opinion and Order of May 8, 2009, had been granted until entry of a Final Order disposing of Penelec’s Petition for Reconsideration of May 22, 2009.

On October 8, 2009, the Commission adopted an Opinion and Order, subsequently entered October 9, 2009 (Opinion and Order of October 9, 2009), which denied the Petition for Reconsideration filed by Penelec on May 22, 2009, and reinstating the requirements of the Commission’s Opinion and Order dated May 8, 2009.

On October 26, 2009, Penelec filed a Petition for Clarification and Stay of the Commission’s Opinion and Order dated October 9, 2009.  However, the due process rights of the Parties precluded disposition of the Petition for Clarification and Stay at our Public Meeting of November 5, 2009, as requested by Penelec.

On November 5, a Secretarial Letter issued advising all active Parties to this proceeding that an extension of time for compliance with the Opinion and Order of May 8, 2009, and with the Opinion and Order of October 9, 2009, had been imposed until further notice.

Discussion

		Penelec styles its Petition of October 26, 2009 as a “Petition for Clarification and Stay of the Commission Order entered on October 9, 2009,” though we note that Penelec reprises core contentions from prior Petitions for Reconsideration in this case relative to both our Opinion and Order of May 8, 2009, and our Opinion and Order of October 9, 2009.  Penelec’s Petition was filed pursuant to 52 Pa. Code § 5.572, Petitions for Relief.  This regulation encompasses “Petitions for Clarification,” and, as with Petitions for Reconsideration, these are decided by the application of the standards set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 
56 Pa. P.U.C. 553, 559, (1982).[footnoteRef:1]   Such a Petition, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under the Public Utility Code (Code) to rescind or amend a prior order in whole or in part.  Parties cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them.  What we expect to see raised in Petitions for Reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.   [1: 	 	See, Robert J. Brunn v. Pennsylvania Power Company, Docket No. C-20066209 (Order entered January 9, 2007).] 


		We note that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In its Petition of October 26, 2009 Penelec requests the Commission: (1) to issue a new Order clarifying the Opinion and Order of October 9, 2009, specifically addressing whether the Commission has ordered Penelec to halt the phase-out of its OAL Service; and (2) to issue a Stay of the implementation of the Opinion and Order of May 8, 2009 until thirty days after the entry of a Final Opinion and Order addressing the merits of the Petition for Clarification of October 26, 2009.  Additionally, in its Petition for Clarification, Penelec has essentially renewed its contention that our Opinions and Orders of May 8, 2009, and October 9, 2009, constitute a denial of due process and that rehearing in this matter is warranted.  
  
		In our Opinion and Order of May 8, 2009, we adopted the ALJ’s Initial Decision, as modified, with respect to the Complainants in this case, Shoup and Fochtman, so that OAL Service would be continued for the Complainants based on considerations of health and safety clearly established of record in this proceeding.  We also stated in our Opinion and Order of May 8, 2009:

6.  That after reviewing this decision, Pennsylvania Electric Company and Metropolitan Edison Company are encouraged to advise  the Commission’s Bureau of Conservation, Economics and Energy Planning in writing, within thirty (30) days of the entry date of this Opinion and Order whether, upon further consideration, they still plan to phase-out Outdoor Area Lighting Service to Penelec’s former Elkland Service Area customers served under this tariff or to Met-Ed’s customers receiving Outdoor Area Lighting Service.

7.  That within thirty (30) days of the entry date of this Opinion and Order, Penelec is to serve a notice on all customers affected or potentially affected by this Opinion and Order explaining the Order, its effect, and Penelec’s proposed course of action.  The text of that draft is to be prepared in conjunction with the Commission’s Bureau of Consumer Services with a copy of the issued notice filed with the Commission at this docket.

Our Opinion and Order of October 9, 2009 left these Ordering Paragraphs untouched.  Our May 8, 2009 Opinion and Order is focused on addressing issues of public safety raised by the original Complainants in this matter.  This is well within the discretion of the Commission.

		Given the very nature of a “phase-out,” we had hoped that Penelec and Met Ed would be able to provide us with the information we requested expeditiously so that we could meet our statutory mandate under Section 1501 of the Code.[footnoteRef:2]   Section 1501 of the Code requires that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Further, under Section 1505 of the Code,[footnoteRef:3] whenever the Commission, after reasonable notice and hearing upon complaint, finds the service or facilities of a public utility are unreasonable, unsafe, inadequate, insufficient, or otherwise in violation of the Code, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public. [2: 	 	66 Pa. C.S. § 1501]  [3: 	 	66 Pa. C.S. §1505(a).] 


		Penelec is clearly unwilling to take the steps we directed in our Opinion and Order of May 8, 2009, and which we affirmed in our Opinion and Order of October 9, 2009, absent an unequivocal Order to halt the phase-out of OAL Service.  Therefore, given the record in this proceeding, and given our responsibility under Section 1501 of the Code which informs our actions with respect to Complaints, Penelec’s phase-out of OAL Service is to be halted immediately, and our Opinions and Orders of May 8, 2009 and October 9, 2009 are affirmed.   

		With respect to the appropriateness of rehearing, we find that no rehearing in this matter is warranted.  Under the provisions of 66 Pa C.S. § 703(f), a Petition for Rehearing must seek the reopening of the record for the introduction of additional evidence.  It must allege newly discovered evidence, not discoverable though the exercise of due diligence prior to the close of the record.  Pa. PUC v Reading Co., 345 A2d 311 (Pa. Cmwlth 1975); Mobilfone v Pa. PUC, 355 A2d 611(Pa. Cmwlth 1975); Abramson v Pa. PUC, 489 Pa 267, 414 A2d 60 (1980).   Penelec does not meet this standard.  We reiterate that Penelec was afforded an opportunity to defend against the Complaints filed in this matter.  Penelec did so, though unsuccessfully.

		Finally, with respect to the request for a Stay until the Petition for Clarification is considered on its merits until thirty days after the entry of a Final Opinion and Order, having now considered the Petition on its merits, the extension of time set forth in the Secretarial letter of November 5, 2009 is hereby dissolved, and the requirements of the Opinion and Order of May 8, 2009, are, once again, reinstated effective upon the date of entry of this Opinion and Order.

Conclusion

	For the reasons discussed above, we grant the Petition for Clarification filed by the Pennsylvania Electric Company in this matter consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED: 

1.  That the Petition for Clarification filed on October 26, 2009, by Pennsylvania Electric Company, is hereby granted, consistent with the foregoing Opinion and Order.

2.  That the requirements of the Opinion and Order of May 8, 2009, are reinstated effective upon the date of entry of this Opinion and Order.

3.  That the Opinion and Order of October 9, 2009 is affirmed, consistent with this Opinion and Order.

4.  That Pennsylvania Electric Company’s phase-out of Outdoor Area Lighting Service is to be halted immediately.

5.  That Pennsylvania Electric Company’s request for a Stay as set forth in its Petition for Clarification is denied.
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								BY THE COMMISSION,



								James J. McNulty
								Secretary

(SEAL)

ORDER ADOPTED:  December 17, 2009

ORDER ENTERED:  December 28, 2009
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