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David A. Alexander
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HISTORY OF THE PROCEEDING

On March 19, 2009, Linda Nugent (Ms. Nugent or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, or Respondent) which alleged an inability to pay her electric and natural gas utility bill.  As relief, she requested a payment arrangement.  On or about April 27, 2009, Respondent filed an Answer which denied the material allegations of the Complaint.

Complainant stated that it is an appeal of an informal decision issued on December 15, 2008, by the Commission’s Bureau of Consumer Service (BCS), BCS Case 
No. 2242082, which determined that Ms. Nugent must pay a special budget amount of $886.00 per month.  That amount includes $429.00 regular budget plus $457.00 to pay for arrearage.  Answer ¶4.  

An Initial Telephone Hearing Notice dated May 26, 2009, advised the parties that an initial telephonic hearing was scheduled for Wednesday, July 29, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.
A Prehearing Order was issued on May 27, 2009, which advised the parties of the date and time of the scheduled hearing, informed them of the procedures applicable to this proceeding and directed the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

The Telephone Hearing convened as scheduled on July 29, 2009, at 10:00 a.m.  The undersigned attempted to contact Ms. Nugent at the telephone number she listed on her Complaint, (610)-554-****.  No one answered the telephone and I left a message on the telephone answering machine/voice mail system which advised the Complainant that this was the date and time of the scheduled telephonic hearing.  I recessed the hearing and allowed ten minutes to pass before I called the Complainant again.  I called the Complainant at the number listed and again, no one answered the telephone.  Complainant failed to appear.  Tishekia Williams, Esq., represented the Respondent and moved for dismissal of the matter with prejudice for failure to prosecute.   

On or about July 30, 2009, Ms. Nugent left a message on the Office of Administrative Law Judge (OALJ) telephone system which inquired as to why I did not call her on the scheduled date.  I contacted Ms. Nugent and informed her that I called the telephone number listed on the Complaint.  It was then discovered that Complainant wrote down an incorrect telephone number on the Complaint.  The correct telephone number for the Complainant was (610) 544-****, and not (610) 554-****, as was listed on the Complaint.
Because Ms. Nugent contacted the PUC in a prompt fashion after she did not hear from the Commission, a new Telephone Hearing Notice, dated August 13, 2009, was issued.  The Notice advised the parties that a Telephonic Hearing in this matter would take place on Monday, October 26, 2009, at 10:00 a.m.

The Telephone Hearing convened as scheduled on October 26, 2009, at 10:00 a.m.
  Ms. Nugent appeared pro se and testified on the behalf of the Complainant.  Tishekia Williams, Esq., represented the Respondent which sponsored four exhibits and presented the testimony of one witness, Dana McCollum who works as a regulatory assessor for Respondent.   

The record closed on October 26, 2009.  

FINDINGS OF FACT

1.
The Complainant is Linda Nugent, who receives electric and natural gas utility service at 1131 Villanova Avenue, Swarthmore, PA 19081.

2.
Respondent is PECO Energy Company.

3.
On March 19, 2009, Complainant filed a formal Complaint against the Respondent which alleged an inability to pay her electric and natural gas utility bill.  Complainant stated the formal Complaint was an appeal of BCS Case No. 2242082. 
4.
As relief, she requested a new payment arrangement.

5.
In May of 2007, Ms. Nugent filed an informal Complaint with the Commission’s BCS, BCS Case No. 2242082.  BCS determined, in December 2008, that she must pay a special budget amount of $886.00 per month.  That amount includes $429.00 regular budget plus $457.00 to pay for arrearage.  Answer ¶4.  
6.
Ms. Nugent lives at the service address with her three (3) children, one daughter, a minor, age 17 and two sons, one age 21 who attends college and the other age 26.
7.
Ms. Nugent’s daughter works part time.  Her salary is unknown.  Her two sons are not employed.   
8.
Ms. Nugent testified that she is employed full time.  She averred that she is guaranteed 24 hours of work a week and tries to reach 40 hours a week.  Complainant estimated she earned $80,000 in 2008.
9.
Complainant receives no other financial assistance besides her wages. 
10.
As of the date of the hearing date, Complainant’s balance with Respondent was $11,375.73.  

11.
Ms. Nugent’s was enrolled in a Respondent’s Customer Assistance Program (CAP) from May 21, 2004 until September 13, 2006.  Complainant is no longer enrolled in a CAP program. 
12.
PECO Exhibit 1 is a copy of Complainant’s Account Statement.

13.
PECO Exhibit 2 is a copy of Complainant’s Payment Agreement History.

14.
PECO Exhibit 4 is a copy of the Complainant’s Collection History.
15.
PECO Exhibit 5 is a copy of BCS Decision No. 2242082.

DISCUSSION



In her formal Complaint, Ms. Nugent has alleged an inability to pay her electric and natural gas utility bill.  As relief, she has requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A.
 § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S.A. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:


 
   (d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. (emphasis added)
66 Pa. C.S.A. § 1405(d).  

The Commission in its interpretation of the payment arrangement restrictions of §1405(d) of the Act has determined that the Commission is not precluded from establishing one payment arrangement for a customer who has defaulted on a prior arrangement negotiated with the utility.  
Ms. Nugent has a very poor payment history with Respondent.  From 
November 15, 2007, until December 18, 2008, when BCS Decision No. 2242082 was issued, Ms. Nugent did not make any payments in her account.  PECO Exhibit 1.  Beginning in January of 2009, Complainant attempted to “pay down” her bill, however, her payments could only be described as sporadic and consequently, she has not honored the BCS payment arrangement agreement.  For example, in March of 2009, Ms. Nugent made a payment of $655.00 only to have that amount returned to her for insufficient-funds in her account.  In June of 2009, Ms. Nugent made two payments, one in the amount of $276.09 and the other in the amount of $650.00.  In July of 2009, Complainant again made two payments one in the amount of $250.00 and another in the amount of $336.01.  She has not made any payments since July.  As of the date of the hearing, the balance on her account was $11,375.73.    
Complainant received five (5) total payment arrangements from the Respondent and from the Commission over the past several years and has not honored any of them.  
	Date
	Type of Agreement
	Balance
	Installment
	Status

	December 15, 2008
	BCS 2242098
	$10,954.73
	$457.00
	Not Kept

	September 16, 2006
	PAR (Level 2)
	$2,650.77
	$110.45
	Not Kept

	February 7, 2005
	PAR (Level 3)
	$783.60
	$100.00
	Not Kept

	March 25, 2003
	BCS 1328584
	$3,500.97
	$40.00
	Not Kept

	January 25, 2002
	BCS 1039497
	$2,585.96
	$15.00
	Not Kept


PECO Exhibit 2.

Complainant stated this Complaint is an appeal of an informal decision issued on December 15, 2008, by the Commission’s Bureau of Consumer Services in BCS Case No. 2242082.  At that time, BCS determined that Ms. Nugent must pay a special budget amount of $886.00 per month.  The special budget amount includes $429.00 regular budget plus $457.00 to pay for arrearage.  Answer ¶4.  The Complaint was untimely since it was not filed until three (3) months after the BCS had rendered its decision.  In addition, Ms. Nugent did not honor the Commission issued payment arrangement outlined in BCS Case No. 2242082. 
Because this Complaint is not an appeal but a request for a new payment arrangement, and because Complainant did not honor a past Commission issued payment arrangement, provisions of Chapter 14 apply to this decision.  Complainant testified that in 2008, she had a yearly gross household income of $80,000.  Complainant has not experienced any change of income which would allow for a new payment arrangement.  66 Pa. C.S.A. § 1405(d).  Because there is no proof of a change in income, Complainant is not entitled to another payment arrangement.  Complainant is required to pay the amount determined in BCS Case No. 2242082.  Ms. Nugent is directed to pay a special budget amount of $886.00 per month which includes $429.00 regular budget plus $457.00 to pay for arrearage.    

Complainant is advised that if she does not comply with the terms of the payment arrangement set forth herein, she will be in danger of having her service terminated.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2. Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq., applies to this proceeding.

4.
The Commission has the authority to establish one payment arrangement for a customer even if that customer has defaulted on a payment arrangement negotiated with the utility.  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.  

5.
The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.  

ORDER

THEREFORE,

IT IS ORDERED: 

1. That the complaint of Linda Nugent against PECO Energy Company at Docket No. C-2009-2096243 is dismissed. 
2.
That Linda Nugent shall make monthly payments consistent with BCS Case No. 2242082 in the amount of $886.00 per month which $429.00 regular budget plus $457.00 to pay for arrearage, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.
That as long as Linda Nugent keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

4.
That, if Linda Nugent does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and regulations.

5.
That the record at Docket No. C-2009-2096243 is marked closed.

Dated:
December 21, 2009



_____________________________








David A. Alexander









Special Agent

� A tape recording of the hearing was made, no court reporter was present.
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