BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Neville Island Supply




:









:


v.
:
C-2009-2132987



:

Duquesne Light Company



:

ORDER ON RESPONDENT’S PRELIMINARY OBJECTIONS
Before

Veronica A. Smith

Chief Administrative Law Judge

HISTORY OF THE PROCEEDING AND DISCUSSION
On September 28, 2009, Neville Island Supply (Neville or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light, the Company or Respondent) alleging that there are incorrect charges on its bill.  Complaint ¶4(A).  More specifically, Complainant alleges that it has been charged incorrectly for electricity since it began service with Duquesne Light Company in January of 2008.  Complaint ¶4(B).  Neville first became aware of the problem when it received a bill for $24,004.58 covering the billing period July 31, 2009-August 31, 2009, during which time Complainant alleges it was using electricity for only a small office and three lights in the plant.  Id.  According to Complainant, upon visiting the plant site, Respondent’s personnel determined that the spike in electricity usage was caused “from testing the meter.”  Id.  Although Duquesne Light issued a corrected bill to replace the one for $24,004.58, Complainant is concerned about being charged for any other past or future occurrences of Duquesne Light meter testing.  Id.  In addition, Complainant avers that it is being charged for keeping a large transformer on so as to supply electricity for one of Duquesne Light’s substations.  Id.  Also, Complainant believes that the substation in question provides additional services to other Duquesne Light customers.  Id.
As relief, Complaint requests an informal meeting with Duquesne Light officials and a Commission representative after Complainant receives the September bill from Respondent.  Complaint ¶ 5.  The Complaint is signed and verified by Michael Carlow, Manager for the Complainant.  Complaint ¶ 9.  
On October 14, 2009, Respondent filed a Motion to Dismiss Neville’s Complaint.  Respondent avers that, “based upon information of record with the Pennsylvania Secretary of State, Corporations Division,
 Neville Island Supply Company, Inc. is a Pennsylvania business corporation,” and as such it must be represented by an attorney in adversarial proceedings and have a corporate officer or an attorney having authority thereto act as signatories of any pleading, submittal or document filed with the Commission. Preliminary Objection ¶.  Respondent avers that there is no record that Mr. Carlow, who signed the Complaint, is an officer in Neville Island Supply Company, and there is no attorney of record in this case, in violation with 52 Pa. Code §§ 1.21(b), 1.35(a), and 1.35(b).
On November 23, 2009, James R. Cooney, Esq. filed an Entry of Appearance on behalf of the Complainant.  On the same day, the presiding officer received a letter signed by Mr. Carlow informing the presiding officer that Mr. Carlow “was an assistant secretary of Neville Island Supply Company, Inc.,” and that Complainant had obtained legal representation in this matter.  The letter was signed by “Michael Carlow, Ass. Secretary.”
The matter was assigned to me by Motion Judge Assignment Notice dated November 10, 2009.  The Respondent’s Motion to Dismiss the Complaint is ready for ruling.

As a preliminary matter, I note that all the pleadings in this matter contain inconsistencies and violations of this Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code, Chapters 1, 3, and 5.  First, the Complaint, although detailed and coherent, is signed by Michael Carlow, Manager for Neville Island Supply Company, Inc.  It is unclear from the Complaint whether Mr. Carlow is a bona fide officer of the corporation, as required by 52 Pa. Code § 1.21(c)(2), or an employee of Complainant.  
Second, Respondent has filed a Motion to Dismiss
 the Complaint, “in accordance with Commission Regulation 5.101, 52 Pa. Code § 5.101” when, in fact, the Commission’s revised Rules of Practice and Procedure that went into effect on April 29, 2006, no longer refer to pleadings filed pursuant to 52 Pa. Code § 5.101 as “preliminary motions,” but as “preliminary objections.”  Respondent’s Motion will hereinafter be referred to as a Preliminary Objection.
Third, on November 23, 2009, Mr. Carlow submits a letter purporting to be Complainant’s “answer” to the Motion Judge Assignment Notice in which Mr. Carlow claims that he “was an assistant secretary of Neville Island Supply Company, Inc.” and informs the undersigned that James R. Cooney, Esq. is entering his appearance on Complainant’s behalf.   The change in Mr. Carlow’s title in the corporation from manager to assistant secretary sheds no additional light on the issue of whether Mr. Carlow is a bona fide officer or a simple employee of Neville.
  
Finally, Mr. Carlow’s letter purports to be an “answer” to Respondent’s Preliminary Objection.  Because the letter is submitted the same day that James R. Cooney, Esq. filed an Entry of Appearance on Complainant’s behalf, it is unclear why Mr. Cooney did not file the answer to Duquesne Light’s Preliminary Objection himself, in compliance with 52 Pa. Code § 1.21, simultaneously with his Entry of Appearance if it was necessary.  For this reason, Complainant’s letter received on November 23, 2009 will be considered party communication, instead of an answer to Preliminary Objection, and will be treated as such.

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Duquesne Light Small Transportation Interveners v. Duquesne Light Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Duquesne Light Small Transportation Interveners v. Duquesne Light Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994). 
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
Although it remains unclear whether or not Mr. Carlow is a bona fide corporate officer, in ruling on Duquesne Light’s Preliminary Objection and for decisional purposes only, Mr. Carlow will be considered a corporate officer as any doubt on this matter must be resolved in favor of the Complainant.  Consequently, the portion of the Preliminary Objection seeking to dismiss the Complaint because it was not signed by a bona fide corporate officer will be denied.  
In addition, the portion of Duquesne Light’s Preliminary Objection seeking to dismiss the Complaint because Complainant, as a corporation, was not represented by an attorney licensed to practice law in the Commonwealth will be denied, as the issue of legal representation was rendered moot after Mr. Cooney filed his Entry of Appearance on behalf of the Complainant on November 23, 2009.
For the reasons stated above, the Respondent’s Preliminary Objection is denied in its entirety and this matter will be set for resolution conference.  The parties are directed to attempt to resolve this matter themselves and are strongly encouraged to participate in this process.  This process is consistent with the Commission’s regulations at 52 Pa. Code 

§§ 5.231(a) and 69.391.

Respondent shall contact Complainant no later than January 20, 2010, to set a mutually convenient date, time and location to conduct a conference to discuss the possible resolution of this case.  The conference shall occur no later than February 3, 2010.  No later than ten days following the conference, Respondent shall file a report with Herbert R. Nurick (mediator), setting forth:

(a)
The date, time and location of the conference;

(b)
The participants representing each party;

(c)
A statement describing whether a full resolution, including withdrawal of the complaint, was achieved; and, if not, whether the parties consent to have this case set for mediation by Commission staff; and

(d)
A statement listing any resolved issues, if a full resolution was not achieved.

Should the conference not take place by the due date, Respondent shall file a report with the mediator, no later than February 17, 2010, giving the reason(s) why the due date was not met. 



The Commission encourages mediation if the parties cannot reach an agreement through the resolution conference.
  If the parties do not reach an agreement on their own, consent to mediate, or if mediation is unsuccessful, they are entitled to a hearing, which will include the presentation of oral testimony and other evidence before a Commission Administrative Law Judge, who will consider the case and issue a written decision.
  



THEREFORE, 
IT IS ORDERED: 



1.
That the Secretary Bureau shall change the caption of the case to reflect the full and correct name of the Complainant, Neville Island Supply Company, Inc.

2.
That the Preliminary Objection filed by Duquesne Light Company, seeking dismissal of the Complaint filed by Neville Island Supply Company, Inc. at Docket No. C-2009-2132987 is denied.  

3.
That this matter be set for a resolution conference.

4.
That Duquesne Light Company shall contact Neville Island Supply Company, Inc. no later than January 20, 2010, to set a mutually convenient date, time and location to conduct a conference to discuss the possible resolution of this case.

5.
That the resolution conference shall take place no later than February 3, 2010.

6.
That Duquesne Light Company shall file a report addressed to Herbert R. Nurick, Mediator, Office of Administrative Law Judge, P.O. Box 3265, Harrisburg, PA 17105-3265, no later than ten days following the resolution conference setting forth:


(a)
the date, time and location of the conference;


(b)
the participants for each party
(c)
a statement describing whether a full resolution, including withdrawal of the complaint was achieved; and, if not, whether the parties consent to have this case set for mediation by Commission staff; and


(d)
a statement listing any resolved issued, if a full resolution was not achieved.  
7.
That, if the resolution conference does not take place by the due date, Duquesne Light Company shall file a report with the mediator, no later than February 17, 2010 giving the reason(s) why the due date was not met.

8.
That, if the parties do not reach an agreement on their own, consent to mediate, or if mediation is unsuccessful, this matter will be set for hearing.  

9.
That, if this matter is not resolved through the resolution conference or mediation process and a hearing becomes necessary, Duquesne Light Company shall immediately file an Answer or other appropriate responsive pleading.  

Date:
January 4, 2010 



_________________________







Veronica A. Smith








Chief Administrative Law Judge
C-2009-2132987 - Neville Island Supply v. Duquesne Light Company
Neville Island Supply  

c/o Michael Carlow
200 G Neville Road
PO Box 9342
Pittsburgh PA  15225
412.889.3762 

Krysia Kubiak Esquire
Duquesne Light Company
411 Seventh Avenue
Mail Drop 16-1
Pittsburgh PA  15219
412.393.6505
�	According to the Pennsylvania Department of State, Corporation Bureau, Complainant’s full name is Neville Island Supply Company, Inc.  See also Michael Carlow’s letter received on November 23, 2009 and addressed to the undersigned.


�	I believe Respondent is referring to the Pennsylvania Department of State, Corporation Bureau.


�	Respondent once mistakenly refers to its own Motion to Dismiss as a “Motion for Continuance.”


�	Respondent states that the record that the Pennsylvania Department of State, Corporation Bureau has for Neville Island Supply Company, Inc. does not list Mr. Carlow as an officer of the corporation.  However, I note that on its website, which is available to the public free of charge, the Corporation Bureau lists only the president of a corporation and not the entire list of corporate officers.  Furthermore, Black’s Law Dictionary defines “corporate officer” as “An officer of a corporation, such as a CEO, president, secretary, or treasurer.”  Black’s Law Dictionary 1117 (8th ed. 2004)  However, section 1.27 of “Principles of Corporate Governance Officer: Analysis and Recommendations” explains the term as follows:





"Officer" means (a) the chief executive, operating, financial, legal, and accounting officers of a corporation; (b) to the extent not encompassed by the foregoing, the chairman of the board of directors (unless the chairman neither performs a policymaking function other than as a director nor receives a material amount of compensation in excess of director's fees), president, treasurer, and secretary, and a vice-president or vice-chairman who is in charge of a principal business unit, division, or function (such as sales, administration, or finance) or performs a major policymaking function for the corporation; and (c) any other individual designated by the corporation as an officer.





Principles of Corporate Governance § 1.27, American Law Institute 2005.  





�	Mediation is an informal process in which the parties attempt to resolve the case with the help of a mediator.  The mediator is a neutral staff member of the Commission who does not give advice, make a decision or represent any party.  Instead, the mediator assists the parties in their efforts to come to an agreement.


�	Should this case proceed to hearing, Complainant will bear the burden of proof and must demonstrate that Respondent has violated a statute, regulations or orders of the Commission.  66 Pa. C.S. §332(a).  





7

