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v.





:
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PECO Energy Company



:

order ON Respondent’s preliminary objection requesting more specific pleading

Before
Veronica A. Smith

Chief Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On September 10, 2009, Jeffrey Berman (Mr. Berman or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) alleging: (1) that there are incorrect charges on his bills from Respondent; (2) that he received a notice that his electric service is being terminated; (3) that he is unable to pay his electric bills; and (4) that he wishes to challenge Respondent’s “CAP Rate Plan.”  Complaint ¶ 4(A).  As relief, the Complainant requests that the Commission establish a payment arrangement for him.  In addition, Mr. Berman requests that the case be referred to mediation for resolution.
On October 12, 2009, Respondent filed a Preliminary Objection averring that the Complaint is not specific enough to allow Respondent to file an appropriate answer because it does not contain any specific factual averments, particularly as it relates to the alleged incorrect charges or Respondent’s Consumer Assistance Program (CAP) dispute.  Preliminary Objection 
¶ 6.  PECO avers that it has attempted to clarify these issues informally without success.  First, PECO states that on September 29, 2009 it sent a letter to Complaint urging Mr. Berman to contact the Company regarding his Complaint.  Preliminary Objection ¶ 8.  The letter was mailed to Complainant’s service address, however no response was received.  Id.  Second, PECO avers that Complainant is not enrolled in CAP, nor has he applied for enrollment in the program.  Preliminary Objection Footnote 2.  For these reasons, Respondent requests that the Commission order Complainant to amend his Complaint to provide more specificity.

On October 27, 2009, Complainant filed a late response to Respondent’s Preliminary Objection
 (Response) admitting that he “should have filed a more informative complaint, and failed to do so,” Response ¶¶ 7 and 11, but failing to provide any factual allegations to support his claims.  
The matter was assigned to me by Motion Judge Assignment Notice dated November 5, 2009.  The Preliminary Objection is now ready for ruling. 
FINDINGS OF FACT

1.
Complainant is Jeffrey Berman, who receives service at 8100 Algon Avenue, Apt. # 307, Philadelphia, PA 19152.

2.
Respondent is PECO Energy Company.
3.
 On September 10, 2009, Mr. Berman filed a Formal Complaint against PECO Energy Company alleging: (1) that there are incorrect charges on his bills from Respondent; (2) that he received a notice that his electric service is being terminated; (3) that he is unable to pay his electric bills; and (4) that he wishes to challenge Respondent’s “CAP Rate Plan.”  Complaint ¶ 4(A).  

4.
As relief, the Complainant requests that the Commission establish a payment arrangement.  In addition, Mr. Berman requests that the case be referred to mediation for resolution. Complaint ¶ 4.  

5.
On October 12, 2009, Respondent filed a Preliminary Objection averring that the Complaint is not specific enough to allow Respondent to file an appropriate answer because it does not contain any specific factual averments, particularly as it relates to the alleged incorrect charges or his dispute involving Respondent’s “CAP Rate Plan”.  Preliminary Objection ¶ 6.  
6.
 Complainant filed a Response to PECO’s Preliminary Objection.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

Mr. Berman filed the present Complaint using the Commission’s Formal Complaint Form.  After completing sections 1-3 of the Form, Complainant checked the boxes next to the statements “There are incorrect charges on my bill,” “I received notice that my utility service is being terminated,” “I would like a payment arrangement,” and “Other (explain)” in section 4(A) of the Complaint Form.  Next to “Other (explain)” Complainant has typed the phrase “CAP Rate Plan.”  Section 4(B), which prompts the Complainant to state the facts of the Complaint, is left blank.  In section 5 of the Formal Complaint Form, Mr. Berman requests that the matter be referred to mediation for resolution.  The Complaint includes no other statements or information regarding Mr. Berman’s claims.

In its Preliminary Objection, Respondent avers that the Complaint is not specific enough to allow Respondent to file an appropriate answer, particularly as it relates to the alleged incorrect charges or the Respondent’s CAP program.  Preliminary Objection ¶ 6.  Respondent requests that the Commission order Complainant to amend his Complaint to provide more specificity.
On October 27, 2009, Complainant filed a late Response to Respondent’s Preliminary Objection admitting that he “should have filed a more informative complaint, and failed to do so.”  Response ¶¶ 7 and 11.  By way of further explanation, Complainant states as follows:

It is affirmatively admitted that Complainant did not file a complaint that informs Respondent as to the nature of the allegations averred against it, and would not meet the standard for a Fact Pleading Jurisdiction.

Administrative Law Judge Marlene Chestnut, in previous matters involving the instant Complainant, instructed this complainant to utilize the forms provided by the Commission in the filing of any future Formal Complaints, to prevent the necessity of the Respondent to expend time and funds to answer a more highly stylized pleading, such as that which would be filed with the Court of Common Pleas.  

Response ¶¶ 11-12.  Despite being over three pages long and filled with legal jargon, the Response contains no factual averments relating to the claims Mr. Berman lists in his Complaint and fails to correct the insufficiency of the Complaint.  A formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).  Despite the “style” in which a complainant chooses to state his claim, a complaint should contain information specific enough to allow the respondent to understand the allegations against it, in order to conduct a meaningful investigation of the allegations and to prepare a coherent response or defense.
I agree with Respondent that the Complaint is vague and incomplete, and it lacks the necessary clarity and specificity to present the underlying disputes.  Complainant’s single statement “There are incorrect charges on my bill” leaves PECO to speculate as to what charges are allegedly incorrect. Complainant has not provided any information about his billing dispute other than alleging that there are incorrect charges on his bills from PECO.  Complainant’s challenge to PECO’s “CAP Rate Plan” appears to have been even more baffling to Respondent as PECO avers that “Complaint is not enrolled in PECO’s Customer Assistance Program.  PECO has no record of a request for CAP rate from Complainant.  PECO has no financial information on file for the Complainant.” Preliminary Objection Footnote 2.  Upon close review of all the pleadings and Complainant’s Response to PECO’s Preliminary Objection, I find that Respondent cannot prepare a meaningful and coherent response and/or defense to the incomplete allegations constituting the present Complaint without additional information about the disputes.



The allegations in a complaint may not be so vague that the Respondent’s ability to answer the complaint and defend itself is impaired. Kevin Lenardo Woodwork I v. Verizon Pennsylvania Inc., Docket No. F-01236017 (July 15, 2003).

Therefore, Complainant is directed to file an amended complaint within 20 days of service of this Order that contains specific facts that support and clarify his disputes.
  Complainant shall include in his amended complaint the timeframe during which the alleged incorrect billing occurred, the total amount in dispute, as well as an explanation of his claim involving PECO’s CAP program.  
If Complainant fails to file an amended complaint within 20 days of service of this Order, the Formal Complaint at Docket No. C-2009-2131620 will be dismissed with prejudice.  

CONCLUSIONS OF LAW

1.
 Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

2.
Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

3.
A formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. 

§ 1501.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed by PECO Energy Company to the Complaint of Jeffrey Berman filed at Docket No. C-2009-2131620 is hereby granted.

2.
That Jeffrey Berman shall file an amended complaint within 20 days of service of this Order containing specific facts that support and clarify his dispute.  

3.
That if Jeffrey Berman fails to file an amended complaint within 20 days of service of this Order, the Formal Complaint at Docket No. C-2009-2131620 will be dismissed with prejudice.  Complainant shall include in his amended complaint the timeframe during which the alleged incorrect billing occurred, the total amount in dispute, as well as an explanation of his claim involving PECO Energy Company’s Customer Assistance Program.  
4.
That if Jeffrey Berman files an amended complaint within the prescribed time period, PECO Energy Company may file an answer, any other appropriate motions and preliminary objections within 20 days after the date of service of the amended complaint, pursuant to 52 Pa. Code §§ 5.61(a) and 5.101(d).
Dated:
December 21, 2009



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� 	Pursuant to 52 Pa. Code § 5.101(f) Complainant’s response to Respondent’s Preliminary Objection was due on or before October 22, 2009.  


� 	I note that the service address is different from the mailing address (P.O. Box 58243, Philadelphia, PA 19102) and from the address Complainant has designated for the service of all the documents related to the present case (8001 Castor Avenue, PMB # 380, Philadelphia, PA 19152-2701).


� Complainant is cautioned that he bears the burden of proof.  66 Pa. C.S. § 332(a).
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