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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed by Michael and Holly Robbins[footnoteRef:1] (Complainants) on September 8, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Angela T. Jones, issued on August 21, 2009.  No Reply Exceptions were filed.  [1: 	The Complaint was signed by Michael and Holly Robbins.  However, the utility service with PECO is in the name of Holly Robbins and the Exceptions were only signed by Holly Robbins.] 


History of the Proceeding

On December 3, 2008, Michael and Holly Robbins filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Company) for billed electric service.[footnoteRef:2]  The Complainants requested that the Commission establish a payment arrangement of current bills plus $200 per month toward the outstanding arrearage.  The Complainants also requested that PECO stop imposing a monthly late charge of $400 per month.  The Complainants reported that there are eight occupants in the home including Mrs. Robbins’ 85-year old mother, Lillian Davis, who is a stroke victim.  Attached to the Complaint was a medical certificate from a Doctor of Podiatric Medicine regarding Mrs. Davis’ medical condition and her need for electricity.  The Complainants acknowledged “a substantial balance” with PECO and alleged that the family income has decreased over twenty percent in the last year.  The Complainants stated that the family income is expected to increase in the future.  [2: 	The Complainants receive both electric and gas service from PECO which is billed in a single combined monthly statement.  The arrearage and payment history at issue is for both electric and gas service. ] 


On December 31, 2008, PECO filed an Answer and New Matter (Answer) in which it denied the allegations that the Complainants are entitled to a new payment arrangement.  PECO argued that the “history on this account leads PECO to the conclusion that the Robbins will not keep the payment terms, nor will they pay this balance down.”  (Answer at 1-2).

As a New Matter, PECO averred that the Complainants have a significant amount of debt in addition to the $26,669 owed to the Company.  PECO presented a list of eleven civil judgments decided against the Complainants totaling $365,261.  PECO also stated that the Complainants purchased their home in 2003 for $986,000 and obtained a mortgage for $920,000. Id. at 2-5. 
PECO also submitted, inter alia, the Complainants’ history of noncompliance with previous payment arrangements, and the Complainants’ failure to make good faith payments during the terms of the following medical certificates granted by PECO: August 2005; November 2005; January 2006; and August 2008.  Id. at 5-7.  PECO averred that, “even if a payment agreement is ordered, this balance will continue to grow which is unfair to other ratepayers, who are struggling and do not live in houses which cost over $900,000.”  PECO requested that the Complaint be dismissed and that the Commission issue an Interim Order directing payment of the outstanding balance within thirty days and reminding the Complainant’s that PECO is authorized to terminate service if the Complainant’s do not comply.   Id. at 8-9.

On April 21, 2009, a hearing was held in Philadelphia before the ALJ.  Michael and Holly Robbins appeared pro se and testified on their own behalf.  PECO was represented by Counsel, presented the testimony of one witness, and submitted nine exhibits.  At the hearing, the Complainants requested that they be permitted to submit a late filed exhibit.  Tr. at 102. 

By facsimile dated April 22, 2009, the Complainants submitted a copy of a cancelled check payable to PECO as their only exhibit.  By facsimile dated April 24, 2009, PECO modified the Complainants’ billing history, submitted as Revised PECO Exhibit 3, to reflect the Complainants’ payment of $609.00 on April 15, 2009.

By Order dated April 28, 2009, the ALJ closed the evidentiary record.  

On August 21, 2009, the Commission issued the ALJ’s Initial Decision, which dismissed the Complaint because the Complainants did not meet their burden of proof. 

The Complainants filed Exceptions on September 9, 2009, but did not serve the Exceptions on PECO.  The Exceptions were subsequently sent to PECO by the Commission Secretary on September 14, 2009.  No Reply Exceptions were filed. 

Discussion

As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainants must demonstrate that the Respondent was responsible for the problems alleged in their Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).
		
Upon the presentation by the Complainants of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainants, shifts to PECO.  If the evidence presented by PECO of co-equal weight, the Complainants have not satisfied their burden of proof.  The Complainants now have to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that: 
 
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainants are appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of the Complainant's Exceptions.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]The ALJ made sixty-four Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In addressing the Complaint’s request for a new payment arrangement, the ALJ pointed to Sections 1405(a) and (d) of the Public Utility Code which read as follows:

1405.	Payment agreements

	(a) General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

*	 	*		*

	(d) Number of payment agreements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. §§ 1405(a) and (d).

In determining whether the Complainants are eligible for a new payment arrangement under Section 1405 (d), the ALJ cites the following definition of “change of income” from Section 1403 of the Public Utility Code, 66 Pa. C.S. § 1403:

“Change in income.”  A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

The ALJ noted that the Complainants did not dispute that they have failed to comply with previous payment arrangements.  The ALJ reviewed the Complainants’ household income history and the federal poverty guidelines and found that the Complainant’s 2009 income failed to meet the definition for change in income set forth in 66 Pa. C.S. §1403.  The ALJ concluded that Section 1405(d) of the Code, 66 Pa. C.S. §1405(d), does not apply to the Complainants and the Commission is statutorily prohibited from ordering the public utility from establishing another payment agreement.  ID at 13-14.

We concur with the ALJ’s analysis and conclusions, as well as her decision to dismiss the Complaint.  The statutory criteria under 66 Pa. C.S. §§ 1403 and 1405(d) prohibit us from establishing a second payment plan in this case.  The Commission, through its Bureau of Consumer Services, previously issued a payment arrangement to the Complainants on May 15, 2006.  Tr. at 60-61, PECO Exh. 4.  The Complainants did not comply with the terms of the BCS payment arrangement (and subsequent payment arrangements with PECO). Tr. at 61.  As demonstrated by the ALJ, the Complainants do not qualify for a second payment arrangement because their income had not decreased by 20% as required by 66 Pa. C.S. §§ 1403 and 1405(d).  ID at 13. 

In their Exceptions, the Complainants state that they are appealing the decision of the ALJ which dismissed their Complaint.  The Complainants submit that Mr. Robbins’ monthly income has fallen to $5,000 per month.  The Complainants explain that Mr. Robbins has filed suit in Federal District Court because his former employer stopped paying his monthly commissions.  The Complainants state that their attorney is trying to restore the commissions immediately.  The Complainants also aver that they have been paying monthly charges since the hearing in April 2009. 

We find that the Complainants’ Exceptions should be denied for several reasons.

First, pursuant to 52 Pa. Code §5.431, the Complainants are inappropriately attempting to introduce new evidence after the close of the record.

Second, even if we were to determine that the Complainants were eligible under the statute for a second Commission payment arrangement, we would be unable to establish the repayment plan sought by the Complainants.  As stated, supra, in their Complaint, Michael and Holly Robbins requested that the Commission establish a new payment arrangement of current bills plus $200 toward the arrearage.  Section 1405(b) of the Public Utility Code (66 Pa. C.S. §1405(b)) establishes limits on the length of payment agreements based on customers’ gross monthly income.  This Section prohibits the Commission from establishing a payment arrangement that extends beyond five years, even for the lowest income customers.  At the time the evidentiary record in this proceeding was closed on April 28, 2009, the Complainants’ arrearage was $28,377.77.  Rev. PECO Exh. 3 at 8.  

Third and most important, even if we had the statutory authority to issue a another payment arrangement, we do not believe that it would be appropriate to exercise that authority in this case.  Mr. Robbins’ gross income was about $150,000 in 2007, and $122,000 in 2008.  Finding of Fact No. 5, ID at 4.  In the five years between May 2003 and April 2008, the Complainants accumulated an arrearage of over $28,000.  Rev. PECO Exh. 3. at 8.  The Complainants made three payments to PECO in 2004, three payments in 2005, one payment in 2006, five payments in 2007, two payments in 2008 and three payments in 2009 (through April).  Finding of Fact 25, ID at 6.  Rev. PECO Exh. 3 at 8.  

In addition to their poor payment history, the Complainants have failed to comply with three payment arrangements with PECO and one payment arrangement from BCS.  PECO Exh. 4.  The Complainants also have submitted medical certifications five times to either restore service after termination or prevent an imminent termination.  PECO Exh. 7.  Consequently, the record in this case reveals that in order to avoid responsibility for paying their bills for utility service, the Complainants have manipulated the Commission’s procedures which were designed to assist low and moderate income customers who struggle to pay their bills.  Our procedures were not meant to allow customers with annual incomes in excess of $100,000, to run up arrearages approaching $30,000.

In its Answer, PECO argued that, based on the Complainants’ payment history, issuing a payment arrangement to them would be unfair to other ratepayers.  PECO requested that the entire balance be paid within thirty days and that PECO be authorized to terminate service if the Complainants do not comply.  Answer at 8.  We agree and will grant PECO’s request.  We must protect the interest of PECO’s other ratepayers who likely will bear the burden of the Complainants’ arrearage. 

The Complainants also except to the ALJ’s Findings of Fact Nos. 19 and 36.  Finding of Fact No. 19 pertains to the financial obligations that the Complainants incur for Mrs. Robbins’ mother.  Finding of Fact 36 states that “[t]he Complainants have several businesses.”  The Complainants attached copies of two of the pages from the Initial Decision to their Exceptions and wrote “Exception Holly Robbins” next to Findings of Fact 19 and 36.  The Complainants did not provide any reason why they object to those Findings.  Since the Complainants have not provided any arguments or information to support their objections to these Findings, these Exceptions are denied.

Conclusion

Based on the foregoing discussion, we shall deny the Exceptions of Michael and Holly Robbins, dismiss the Complaint against PECO Energy Company, with prejudice,  and adopt the Initial Decision of ALJ Jones as amended by this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Michael and Holly Robbins to the Initial Decision of Administrative Law Judge Angela T. Jones are denied.

2.	That the Initial Decision of Administrative Law Judge Angela T. Jones is adopted, as amended by this Opinion and Order. 

3. That the Complaint of Michael and Holly Robbins against PECO Energy Company is dismissed, with prejudice.

4. That Michael and Holly Robbins shall pay their outstanding balance with PECO Energy Company in full within thirty (30) days of the date of entry of this Opinion and Order. 

5.	That if Michael and Holly Robbins fail to pay their outstanding balance for gas and electric service with PECO Energy Company within thirty days of the date of entry of this Opinion and Order, PECO Energy Company is authorized to terminate service immediately, consistent with 66 Pa. C.S Chapter 14 and our regulations at 52 Pa. Code Chapter 56.  

6.	That the record at this docket be marked closed.

[image: ]
							BY THE COMMISSION,


							James J. McNulty
							Secretary

(SEAL)
ORDER ADOPTED: December 17, 2009
ORDER ENTERED:  January 5, 2010
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