BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Gerald Murphy
:



:

v. :
C-2009-2095550

:

PPL Electric Utilities Corporation
:

Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

On March 12, 2009, Gerald Murphy, (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent was charging him the wrong rate or alternatively, that the Respondent could have left the service in the landlord’s name thus allowing the Complainant to pay at a lower rate.  This is an appeal of a Bureau of Consumer Services (BCS) decision at Case No. 2480226.  On April 6, 2009, the Respondent filed an Answer denying the material allegations of the Complaint.  
By Hearing Notice dated May 20, 2009, the parties were notified that an Initial Hearing in this case was scheduled for July 7, 2009.  The hearing convened as scheduled.  The Complainant appeared pro se and presented one (1) document that was admitted into the record.  Kimberly Krupka, Esq., represented the Respondent, which sponsored five (5) exhibits that were admitted into the record.  No briefs were filed.  The record closed on August 7, 2009.
FINDINGS OF FACT

1. This Formal Complaint pertains to the Complainant’s small commercial account servicing his window company, a sole proprietorship, located at a leased property.  
NT 4, 21, Exh. C-1.
2. On or about November 5, 2008, the Complainant’s wife telephoned the Respondent and had electric service at the window company transferred from the Complainant’s landlord to the Complainant.  NT 23-24, Exh. C-1, Exh. PPL-2.
3. When the Complainant received the electric service bill in December 2008 he was shocked at the high amount due.  Exh. C-1.

4. The rental property that the Complainant leases for his window business is wired for three phase electric service.  NT 22, Exh. C-1.
5. Carol Seitzinger (NT 82) testified on behalf of the Respondent.  NT 19.

6. Single phase service is for residential customers and small commercial accounts.  NT 29.

7. Three phase service provides alternating currents on each of three legs “A, B, and C” of the service.  NT 29.

8. Carol Seitzinger testified that three phase service is more costly for the Respondent than single phase service.  NT 33, 37.

9. Three phase service is necessary for larger motors such as would be used in commercial enterprises.  The three phase wiring allows the landlord more opportunities for commercial lessees than if the landlord only had single phase service.  NT 34. 

10. The Respondent’s tariff states that “Effective January 1, 2008, new General Service customers receiving three phase service will be served under Rate Schedule GS-3.”  NT 35, Exh. PPL-5.
11. When a customer pays single phase rates when actually wired for three phase the additional costs incurred are spread out among other customers rate classes.  NT 38.

12. If the Complainant had not asked to have service put into his name, and had left service in the landlord’s name the landlord could have continued to pay at the GS-1 rate and pass the costs onto the Complainant.  NT 39.
13. The Complainant is not eligible for GS-1 service because the service address is not wired for single phase.  NT 28, Exh. PPL-4.
14. Many of Respondent’s customers have been financially affected by the January 1, 2008 tariff change.  NT 32.
15. The Complainant is properly a GS-3 customer and is paying at the correct rate.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45 (1950).  Finally, the offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

Issue:
The Complainant receives electric service from the Respondent at his business.  The business is located in a leased building that is wired for three phase service. The Respondent’s tariff, which has the force of law, requires that as of January 1, 2008, new customers receiving three phase service be charged in accordance with Rate Schedule GS-3.   This was explained to the Complainant by BCS and also by the Respondent.  (NT 9).  
The rate paid prior to the Complainant’s wife’s call was under GS-1 – or for single phase service even though the building was wired for three phase.  This was a historical situation and not an error.  In fact, at the time of the hearing the other tenants in the building all paid single phase even though, as explained above, the building is wired for three phase.  If a tenant leaves and a new tenant puts service in their name, under the tariff, the new customer/tenant will have to pay the GS-3 rate just as occurred with the Complainant.

The Respondent explained at hearing that the change in the tariff was because it is more costly for them to provide three phase service, so that customers paying single phase when in reality they had three phase wiring meant those customers may not have been charged enough to cover Respondent’s costs.  When that happens the unpaid costs are spread out over all of the other users.  

The Complainant maintains however, that when his wife telephoned to have service put into their name and taken out of the landlords, that the Respondent should have explained the ramifications of changing service from the landlord’s name to their own.  At the time of the Complainant’s call in November 2008, the Respondent did not explain the ramifications of such a changeover.  They do now.  The Complainant was unfortunately caught in the period prior to the Respondent changing how calls were taken and responded to.  However, that does not mean that the Respondent did anything incorrect.  
The Complainant is properly a GS-3 customer and is paying at the correct rate.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.
2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).

4. The Complainant is correctly categorized as a GS-3 customer and is paying at the proper tariff rate.

5. The Complainant failed to prove that the Respondent is improperly charging him.

ORDER

THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Gerald Murphy at Docket No. C-2009-2095550 is dismissed.
2. That the Secretary’s Bureau mark Docket No C-2009-2095550 closed.

Date:
December 18, 2009



_________________________________








Ember S. Jandebeur
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