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HISTORY OF THE PROCEEDING

On September 17, 2009, Edward F. Koehler (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania, Inc. (Respondent).  At paragraph 4A of the complaint form, requesting the nature of the complaint, the complaint simply states “The Backflow Preventer Yearly Check is a de facto Rate increase of 50%”.
At paragraph 5 of the complaint form, requesting how the Complainant wants the complaint resolved, the complaint states “Aqua did not live up to our agreement reached last year”.  The complaint contains no other request for relief.

The Respondent filed an answer with new matter as well as preliminary objections on November 20, 2009.  The answer denies that the mandatory annual inspection of the back flow prevention device is a de facto rate increase.  According to the answer, the Complainant has two meters at his property.  One meter is for domestic water service and the other is for fire service.  The answer alleges that the back flow prevention device was installed at the Complainant’s property in 1999. 
According to the answer, the Complainant’s residential fire sprinkler service is subject to compliance with the Respondent’s cross-connections program mandated by state and federal law.  The inspection and testing of the backflow prevention device must be performed by a certified tester.
The answer further denies that the Respondent failed to abide by its agreement with the Complainant.  The answer alleges that the Respondent and Complainant amicably resolved the complaint at F-2008-2929965.  According to the answer, the subject of that complaint was Complainant’s objection to the requirement that a back flow prevention device be installed at his property and tested.  Attached to the answer as Exhibit 1 is a copy of certificate of satisfaction filed with the Commission by the Respondent at F-2008-2929965.  Attached to the answer as Exhibit 2 is a copy of the Commission’s December 22, 2008 Secretarial Letter closing the proceeding at F-2008-2929965.
The new matter states that the Commission lacks jurisdiction over the mandated annual testing of the back flow prevention device.  According to the new matter, the Pennsylvania Department of Environmental Protection (DEP) has jurisdiction over the annual testing of the back flow prevention device.  
The new matter asserts that the Commission has previously ruled in Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157 (Order entered November 13, 2006) (Polites) that water utilities have included the testing requirement for back flow prevention devices in their tariff to comply with DEP mandates.  The Commonwealth Court of Pennsylvania affirmed the Commission’s decision.  The answer and new matter request that the Commission dismiss the complaint.
The preliminary objections allege that the Commission lacks jurisdiction over the subject matter of the complaint.  The preliminary objections restate the assertions contained in the answer and new matter.  According to the preliminary objections, the mandatory installation and annual inspection of the back flow protection device is required to comply with federal and state Safe Drinking Water Act regulations, Occupational Safety and Health Standards and Title 25, Chapter 109 of the Pennsylvania Code.  The Commission lacks authority regarding the annual testing regulations developed by DEP to ensure water quality is not compromised.  The preliminary objections request that the Commission dismiss the complaint with prejudice.
By notice dated December 14, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to either the preliminary objections or the new matter.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and dismiss the complaint.

FINDINGS OF FACT



1.
The Complainant in this case is Edward F. Koehler.


2.
The Respondent in this case is Aqua Pennsylvania, Inc.  



3.
On September 17, 2009, the Complainant filed a complaint with the Commission against the Respondent.


4.
The Respondent filed an answer with new matter on 
November 20, 2009. 


5.
On November 20, 2009, the Respondent filed preliminary objections.


6.
The Complainant did not file an answer to the preliminary objections.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here the Respondent’s preliminary objections assert lack of Commission jurisdiction pursuant to 52 Pa. Code §5.101(a)(1).  
Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  
The regulation at 52 Pa. Code §5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code §5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954) 

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977)  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945)  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967)  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993)

Viewing the complaint in this case in the light most favorable to the Complainant, the Complainant objects to paying for the annual test or inspection of the back flow prevention device installed at his property.  The Complainant characterizes the fee he must pay for the annual test as a de facto rate increase.  
Accepting the fact alleged in the complaint that the Complainant pays an annual fee for the test or inspection of the back flow prevention device as true for purposes of disposing of its preliminary objection, the Respondent contends that the Commission has no jurisdiction over the testing or inspection of the back flow prevention device since DEP mandates the installation and testing of the device.  Any challenges to the validity of the testing mandate must be brought in another forum.  
I agree.  
As the Respondent has pointed out in its preliminary objections, the Commission and the Commonwealth Court of Pennsylvania have ruled that the Commission lacks jurisdiction over the testing of back flow prevention devices.  
In Polites, the Commission stated that the ALJ found the purpose of the back flow prevention device is to isolate within the consumer’s water system contaminants or pollutants that could back flow through the service connection into the public water supply.  (Polites pg. 3-4)  The ALJ further determined that requiring the installation of a back flow prevention device falls within the Commission jurisdiction to prevent a hazard to public safety due to the use of utility facilities pursuant to 66 Pa. C.S. §§1501 and 1505.  (Polites pg. 4)  However, the ALJ concluded that the Commission did not have jurisdiction to adjudicate a dispute over the requirement that the back flow prevention device be inspected in order to maintain the purity of the public water supply.  (Polites pg. 4)  The purpose of installing the back flow prevention device is to maintain the purity of the utility’s water supply.  The Pennsylvania Safe Drinking Water Act, 35 P.S. §§721.1-721.17, and the Federal Safe Drinking Water Act, 42 U.S.C. §§300j-300j-10 regulate water quality in Pennsylvania.  DEP and the Environmental Protection Agency enforce these statutes.
The Commission agreed with the ALJ’s analysis and held that the testing requirement in the utility’s tariff implements recommendations from DEP to maintain water quality in the utility’s water distribution system.  Since the complaint in Polites challenged the annual testing rather than the installation of the back flow prevention device, the Commission concluded that it lacked jurisdiction and dismissed the complaint.

In Polites v. Pennsylvania Pub. Util. Comm’n, 928 A.2d 388 (Pa. Cmwlth. 2007) (Polites II), the Commonwealth Court of Pennsylvania affirmed the Commission’s decision.  The Commonwealth Court agreed with the Commission that the basis for the annual testing of the back flow prevention device is to maintain quality and purity in the public water supply by maintaining proper operation of the device.  The Commonwealth Court stated that the complainant was not objecting to any utility service but to the requirements necessary to provide suitable water quality.  Any matters affecting water quality were within the jurisdiction of DEP, not the Commission.  The Commonwealth Court concluded that the Commission properly dismissed the complaint for lack of jurisdiction.        
The Commission’s holding in Polites and the Commonwealth Court’s ruling in Polites II are controlling on the outcome of this case.  The Complainant here objects to paying for the annual test or inspection of the back flow prevention device installed at the Complainant’s property.  While the complaint characterizes the fee for the annual test as a de facto rate increase, this characterization is not sufficient to distinguish this case from Polites and Polites II.  The complaint here is dispute over the requirement that the back flow prevention device be inspected in order to maintain the purity of the public water supply.  Under Polites and Polites II, the Commission lacks jurisdiction over the complaint.   

Accepting as true all of the facts alleged in the Complainant’s complaint, he is not entitled to relief as a matter of law.  As set forth above, the Commission lacks jurisdiction over complaints regarding the annual inspection requirement for the back flow prevention device.  Granting the Respondent’s motion to dismiss the complaint is appropriate under the circumstances.  I will enter the following order.
CONCLUSIONS OF LAW


1.
The Commission has no jurisdiction over complaints regarding the annual inspection requirement for back flow prevention devices.
.



2.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2009-2132966 is dismissed with prejudice.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by Aqua Pennsylvania, Inc. at Docket No. C-2009-2132966 are sustained.



2.
That the complaint of Edward F. Koehler at Docket No. 
C-2009-2132966 against Aqua Pennsylvania, Inc. is dismissed with prejudice for lack of jurisdiction.



3.
That the record at Docket No. C-2009-2132966 is marked closed.

Date:
December 21, 2009



_______________________



David A. Salapa



Administrative Law Judge
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